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RE: UCONN 2000 DEBT TAX-EXEMPT COMPLIANCE: PRIVATE USE OF UCONN 2000 
FINANCED PROJECTS 

Review of Potential Private Activity/Use 
We appreciate continued assistance in keeping us informed on private activity/use related to any UCONN 2000 
debt financed assets by forwarding any documents concerning any private use of any tax-exempt bond funded 
asset including leases, management contracts, private payments, provisions of services (e.g. utility or other 
services), Technology incubation and cooperative ventures to the Office of Treasury Services. Greater detail is 
attached for those of you who wish for additional information. 

The IRS issued new rules for all contracts entered into or substantially modified after August 17, 2017 and now 
specifically differentiates leases from management contracts. Please note the rights of the parities determines the 
IRS interpretation of private use, no matter what it is called. The new rules impose new requirements such as the 
service provider must agree not to take any tax position that is inconsistent with UConn's tax ownership of the 
managed property (please see Pullman & Comley letter attached). 

It is best if the EVPA/CFO's Office of Treasury Services working with the UConn 2000 Tax-Exempt Counsel to 
review such potential uses prior to entering into an agreement. Please continue to forward these contracts, leases, 

Management use agreements and other types of uses to Treasury Services for review and inclusion in the tax­
exempt compliance process. Even if private use is safe harbored, the University must report the private use in its 
tax-exempt analysis. 
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Once again our goal is to accommodate the University wishes within the tax-exempt debt regulatory compliance 
framework. 

Private Activity/Use/Paymentrrracking & Analysis 
UConn's Executive Vice President for Administration and Chief Financial Officer signs the tax regulatory 
certificate and the ability to issue tax-exempt debt is at the heart of the UCONN 2000 program. The IRS has 
many complicated regulations and requirements that we must comply with in order for the debt to remain tax­
exempt. This memo is intended to provide a brief overview of the private activity/sponsored research tax­
exempt compliance use ofUCONN 2000 debt funded assets by other entities. 

Basically, we need to know what private activity/use is going on with UCONN 2000 assets so we can be sure that 
we do not exceed the IRS limits on private use. For example, generally speaking a bond is only tax exempt if 
10% or less of bond proceeds are used for any related private business use and 10% or less of principal or interest 
costs of the bonds are paid off with private funds. 

Private Activity/Use 
Private activity/use can be thought of as the use of any tax-exempt debt funded asset by any private entity. Some 
examples of possible private activity/use are: a food restaurant leasing space in the Stamford Campus, a private 
company managing one of the UConn Parking garages, or an entity occasionally using space in a building on 
terms other than those available to the general public. We rely on UConn & UConn Health departments including, 
Office of Research, Sponsored Research Services, University Planning, Design and Construction, General 
Counsel, and/or the Attorney General's Office to forward private activity/use information to us usually in the 
form of leases, management contracts, and agreements for UConn owned assets. For these and any other private 
activity/use of a UCONN 2000 debt funded asset, we need to know about it to conform to the tax-code exceptions 
and to update our Tax-Compliance questionnaires that are filed with Tax Counsel and the State. 

Another type of Private activity/use is related to research, such as a private or federal entity having use ofresearch 
space/assets at the University. Some of the reporting for this type of private activity has flowed from the Office 
of Research and Office of Sponsored Program Services. Often UConn internal policies may meet the IRS safe 
harbors. 

Please note that some uses considered to be private activity by the IRS are not intuitive, such as the use ofUConn 
tax-exempt funded assets by other tax-exempt entities such as the UConn Co-Op and the U.S. Government. The 
sale of an asset that was funded with tax-exempt debt can also be considered private activity. For example if one 
provides certain tax-exempt debt funded services such as water, sewer, or electricity to private entities, it could 
be considered private activity. 

IRS Compliance is Important - Downside Risk 
While the IRS tax-exempt debt rules and regulations are complicated, it is important to comply with them. The 
downside risk is onerous, and in these circumstances, an ounce of prevention is worth a pound of cure. For 
example, failure to comply can result in the loss of tax-exemption on the University's debt in arrears which can 
engender bondholder lawsuits for damages, regulatory penalties, indenture non-compliance, credit rating 
downgrades, adverse impacts nationally for UConn debt in capital markets, loss of international reputation, 

inability to sell new debt, adverse audit reports, increased debt service costs, and the State's revocation of the 
ability to issue debt, and other collateral damage, etc. 
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Treasury Services IRS Compliance Program 
Fortunately, Treasury Services has a program in place for compliance, including the use of allowed private activity 
percentages and safe harbors that if followed, meet the IRS requirements and regulations. 

Attached for your informational use please find: 

1.) Treasury Services Private Activity Tax-Exempt Compliance Procedures 

2.) Safe-Harbor Management Contract Guidelines 

3.) Safe-Harbor Guidelines For Research Agreements 

4.) Private Use - Short Term Use Exceptions 

Percentage of Bond Proceeds Available for Private Activity is Restricted 
Certain small percentages of bond issues can be used for related and unrelated private activity ("bad use"). 
Because of the complicated nature of the IRS regulations, and other factors, such as Connecticut General Statues 
and the indentures, that we must follow, the application of these allowed percentages needs to be considered case 
by case for each use and each debt issue. 

Safe Harbors 
The IRS allows safe harbors for private activity that does not use up the restricted percentages. If possible it may 
be best to maximize the University's use of these safe harbors. It may be the case that most of the University's 
present and planned private activity and research use already meets the guidelines. Additionally, it is respectfully 
offered for your consideration, that perhaps many University contracts can incorporate the IRS safe harbor 
requirements without losing the business and other opportunities that the University wishes to achieve. If so, this 
could free up the limited "bad use" options available to us. 

Thank you for your assistance in making the UCONN 2000 program a successful one! 

If you have any questions, comments, or suggestions or if I may be of any assistance, please do not hesitate to 
contact me at 860-486-5907. 

JDS/kjm 
Enclosures 

c: Caralie Andrews, Chief Administrative Officer, UConn Health 
JelTrey Blumenthal, Attorney, UConn Health 
Cheryl Chiaputti, Chief Audit Executive 
Frank Cleary, Pullman & Comley, LLC 
Michael. Gilbert, Vice President for Student Affairs 
Michael Glasgow, Associate Vice President for Research, Sponsored Program Services 
Brian Gore, Director of Project and Program Management 
Nathan LaVallce, Attorney, General Counsel 
Robin Hoagland, Associate Controller and Director of Accounting 
Sheree Mailhot, Office of the State Treasurer 
Radenka Marie, Vice President for Research 
Peter McAlpinc, Office of the State Treasurer 
Patrick Nevins, Attorney, General Counsel 
Paul Parker, Director of Technology Incubator Program 
Jessica Paquette, Legal Administrative and Financial Assistant, General Counsel 
Marie Phelan, Pullman & Comley, LLC 
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Kimberley Rourke, MMager of Project Accounting 
Christopher Martin, Assistant Treasurer of Debt MMngement, Office of the State Treasurer 
Joseph Scalise, Purchasing Department, UConn Health 
Michael Schrier, Director of Design and STEM Projects 
Robert Sitkowski, Attorney, General Counsel 
Craig Kennedy, Provost Md EVP for Academic Affairs 
Thomas Trutter, Associate Vice President of Campus Planning, Design and Construction, UConn Health 
Daniel Warren, Director Accounts Payable and Travel 
Reka Wrynn, Director, Capital Budget & Planning 
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TAX-EXEMPT COMPLIANCE QUESTIONAIRES: PRIVATE ACTIVITY 
AND PRIVATE RESEARCH USE OF UCONN 2000 

TAX-EXEMPT DEBT FINANCED ASSETS 

TREASURY SERVICES TAX EXEMPT DEBT PRIVATE ACTIVITY/USE 
COMPLIANCE PROGRAM 

In order to meet the stringent IRS regulations the Tax-Exempt Questionnaires request 
certain information that includes the actual and/or expected private activity use or 
research use of any bond funded asset. Fortunately, the [RS does allow such private 
activity or research use if they meet certain IRS "safe harbors". If the safe harbors are not 
met, only a small percentage of the University's tax-exempt bond funded assets may be 
used for private activity or research use. 

Fortunately we have a program in place for compliance, including the use of allowed 
percentages by the IRS and safe harbors, that if followed meet the IRS requirements and 
regulations. 

The General Tax-Exempt Private Activity/Use/Payments Compliance Program 
Steps Are: 

(I) The University should try to make use of the attached safe harbors where possible 
including those for sponsored research. General University policies that 
incorporate these safe harbors will go along way towards meeting the IRS 
regulations. 

(2) Information for each UCONN2000 Project is provided to Treasury Services 
including private activity and sponsored research uses, such as contracts, square 
footage, the use of space, leases, payments, etc. 

(3) Treasury Services analyses the infonnation, and shares it with tax (bond) counsel 
for their analysis. 

(4) Bond Counsel updates their records accordingly and may supply a tax-exempt 
compliance letter when requested. This is required for State contract approval in 
many instances. 

(5) Treasurer Services produces a Tax-Exempt Questionnaire for each UCONN 2000 
project for signature of the CFO, etc. and filing with bond counsel. These fonns 
serve as the basic document for the University' s Tax Regulatory 
Certificate/Agreement/Certificate, and also meet certain State filing requirements. 

(6) Tax-Counsel relies on the questionnaires to produce the Tax Regulatory 
Certificate/Agreement which is a prerequisite for any UCONN2000 tax-exempt 
debt can be issued. This serves as the compliance document to meet the Internal 



Revenue Service regulations and requirements. It is generally attested to by 
UCONN and the State Treasurer. 

(7) The TRA is an essential document behind tax-counsel granting a tax-exempt 
opinion which allows the University to issue bonds that are exempt from federal 
taxes. 

(8) This is a reiterative process as the information changes and projects are added or 
reallocated. 

(9) The University's senior management signs the Tax Regulatory 
Certificate/Agreement and other tax-exempt debt documents and are ultimately 
responsible for them. Treasury Services relies on other areas of the University to 
provide the required information. 

RELATED INFORMATION: 

Private Activity/Use: Private activity and private use, can be thought of as the use of any 
tax-exempt debt funded asset by any private entity. For example if a food restaurant 
leases space in the Stamford Campus, or a private company manages a UCONN Parking 
garage, both can be considered private activity. Also if a private entity has use of 
research space at the University that can be considered private use. Some uses 
considered to be private activity by the IRS are not so intuitive, such as the use of 
UCONN tax-exempt funded assets by other tax-exempt entities such as the UCONN Co­
Op and the U.S. Government. Also, for example if one provides certain tax-exempt debt 
funded services such as water, sewer, or electricity to private entities, you can have 
private activity/use. 

Downside Risk of Failure to Comply with IRS Rules: The IRS regulations are quite 
complicated. Failure to follow them can have onerous consequences such as: the loss of 
tax-exemption on the University's debt in arrears which can engender bondholder 
lawsuits for damages, regulatory penalties, indenture non-compliance, credit rating 
downgrades, adverse impacts nationally for UCONN debt in capital markets, loss of 
international reputation, inability to sell new debt, adverse audit reports, increased debt 
service costs, and the State's revoking of the ability to issue debt, and other collateral 
damage, etc .. The downside risk is onerous, and in these circumstances, an ounce of 
prevention is worth a pound of cure. Fortunately we have developed a compliance system 
that includes certain "safe harbors" that if met automatically satisfy the IRS requirements. 

Safe Harbors - The University can meet IRS requirements by meeting the safe harbors 
for private activity use and research use in the attached "The Safe-Harbor Management 
Contract Guidelines" for private activity, and the "Safe Harbor Guidelines for Research 
Agreements". 



For projects that do not meet the safe harbor guidelines, there is a threshold on the 
amount of private activity use and/or research use that is permitted with tax-exempt bond 
funded assets. However, it may be that most of the University's present and planned 
private activity and research use already meet the guidelines. If so, this would free up the 
limited amount of allowable "bad" use for where it is unavoidable. 

Contact people should be made aware that "safe-harbors" and other exceptions to the 
IRS requirements exist for private use and research use, and that they should not enter 
into any agreement that would jeopardize the tax-exemption of the UCONN 2000 Bonds. 
Consequently, as people enter into agreements, etc. and provide the information to fill out 
the questionnaires, they should be cognizant of any private use or research use that meets 
these safe-harbors or other exemptions to the [RS requirements. 

Allowable Percentages: If they do not meet the safe harbor guidelines, certain small 
percentages of bond issues can be used for related and unrelated private activity. Because 
of the complicated nature of the IRS regulations any such application of percentages 
should be uniquely considered for each use and each bond issue by Treasury Services and 
tax-counsel. 
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ATTORNEYS 

MEMORANDUM 

TO: 

FROM: 

DATE: 

CLIENT 

SUBJECT: 

John D. Sullivan, Manager ofTreasury Services 

Frank B. Cleary 

July 31, 2017 

University of Connecticut 

New Management Contract Rules- Rev. Proc. 2017-13 

We have discussed the new management contract rules a number of the times. These are 
presently set forth in Rev. Proc. 2017-13, a copy of which is attached. While we have concluded 
that they will not have a material impact on the tax classification of the UCONN 2000 projects, 
they may require the updating of certain documents such as the tax questionnaire. The purpose of 
this letter is to summal'ize new rules to help you determine what if any changes should be made. 
They are intended to be more flexible and less formulaic than their predecessors. They do not 
contain special rules based on the term of the management contract and type of compensation e.g. 
fixed, per capita or per unit. While the old formulaic iules where complex and unwieldy, they 
provided a level of certainty in many circumstance that new rules do not. It also should be noted 
the new rules impose new requirements. An example is that under the new rules the service 
provider must agree not to take any tax position that is inconsistent with qualified user's (the 
University's) tax ownership of the managed property. 

The new rules also specifically differentiate leases from management contracts. A lease 
always gives rise to a private use. If an arrangement is properly characterized as lease under federal 
tax Jaw, the lessee's use of the property pursuant to it is a private use. Under federal tax law, 
classification as lease is based upon the rights of pru.1ies not how. the parties classify the 
arrangement. Word _games do not affect the classification . 

. The new rules govemall contracts entered into or after August 17, 2017. The old rules can 
applied be applied to contracts arising prior to such date; however if there is any substantial 
modification of a contract occurring 011 or after August 17, 2017, the modified contract shall be 
treated as if it was a new contract and would be subject to the new rules. There are a number of 
transition rules permitting the earlier application of the new rules. The old rules can be applied to 
the extension of pre-August 17, 2017 management contract occurring after that date, where the 
term of such contract is extended by a party exercising its unilateral legally enforceable right to 
extend. 



Below is a brief overview of the new rules. 

1. Fiscal Requirements. 

(a) Compensation. Compensation must be reasonable and cannot be based on 
the net profits of the managed propetfy. This requirement is substantially the same as the 
old rule except there are no special mies based on the term of the contract and type of 
compensation. A 'Pel'-unit fee" and "per capita fee,, are specifically defined in the new 
rules and are especially important for hospitals and medical facilities. The rules relating to 
indexing of compensation based on an objective standard such as CPI have not been 
substantially changed. 

(b) Timing of Payments. The new rnle imposes time requirements by which 
compensation must be paid. Generally payments must be made within a year and payments 
of incentive compensation within in five years. 

(c) Incentive Compensation. The rules relating to petmitted incentive 
payments are not substantially modified. 

(d) Tetm. The term of the management co11tract cannot exceed 80% of the 
reasonable expected economic life of the managed property. This is a substantial 
liberalization of the prior rules. 

2. Control Over Property. This requirement is a substantial change from the prior l'llles. 

(a) General Rule, The qualified user must maintain substantial control over the 
prope11y. These requirements have a number of components. It must control rates changed 
by the service provider for services rendered at the managed property capital expenditures 
on the property, its deposition, the general nature and type of its use .. The control of rates 
charged can be satisfied by the qualified use1· establishing in the management contract the 
general methodology for setting such rates- such as method of setting hotel room rates by 
setting specific revenue goals based on comparable pt·ope1·ties. 

(b) Per Unit Fees. The new rules contain specific guidance as to per-unit fees 
specified in management contracts. Such fees include a stated dollar amount for each 
medical procedure, car parked, or item delivered. Separate billing anangements between 
physicians and hospitals are treated as per-unit fee an·angements. The per-unit fee must be 
set forth in the management contract or otherwise must be specifically dete1mined by the 
Qualified Use1· or by an independent party, such as determined by the administrator of the 
Medicare 01· insured program. This rule would be addressed by adding a provision to a 
management cont1·act with physicians simila1· to the following: 

"Except as specifically provided herein, the rates charged fo1· the services 
provided by the [se1·vice provider] pursuant to this agreement, shall be 
determined by the University or shall be reasonable or customary as 
determined or negotiated with an independent party such as a medical 
insurer or the administrator of Medicare program. 11 



3. Risk of Loss. Generally the qualified user must bear the l'isk of loss upon the damage or 
destruction of the managed property; however1 the qualified user may require the service 
provider to maintain insurance protecting the qualified user from loss. 

4. No Inconsistent Tax Poshion. The service provider must agree that it is not entitled to and 
will not take a position that is inconsistent with it being a service provider for property 
owned by the qualified user. The service provider must agree not to claim any depreciation 
or amortization deduction, investment tax credit or deduction for rent paid with respect to 
the managed property. This is a new requirement. Its satisfaction requires that new 
language (boilerplate) should be added to management contracts for them to qualify for the 
safe hru:bor. An example of such language follows: 

"The [Service Provider] agrees it is not entitled to and will not take any tax 
position than its position as a pmvider of services with respect to the 
managed property for the benefit o{the University and it specifically agrees 
not to claim any depreciation or amo1tization deductions, investment tax 
credits or deductions of any payments as rent with respect to the managed 
property." 

5. Affinity Rules. These are basically unchanged. Under them a contrnct cannot qualify for 
the safe harbor if the service provider has relationship with the qualified user that 
substantially limits its ability to exercise its rights. This rule is satisfied if the service 
provider does not directly or indil'ectly hold voting power of more than 20% in the qualified 
user and if executive officers of the service provider or qualified user do not sit on the 
board of the other. 



Rev. Proc. 2017-13 (IRS RPR), 2017-6 I.R.B. 787, 2017 WL 189797 

Internal Revenue Service {I.R.S.) 

IRSRPR 
Revenue Procedure 

Released: January 18, 2017 
Published: February 6, 2017 

26 CFR60l,601: Rules and 1·egul11tlo11s,(Also: §§ 141,145, 1.141-J, 1.145-2) . 
This revenue procedure provides safe harbor conditions under which a m11nagement contract does not result in private 
business use of property financed with governmental tax-exempt bonds under sectiou 14 l(b) of the Intem11l Revenue 
Code or cause the modified private business use test for property fin11nced with qualified 501 ( c)(J) bonds under section 
145(a)(2)(8) to be met, 

SECTION 1. PURPOSE 

This revenue procedure provides safe h11rbor conditions under which a management contr11ct does not result in private 
business use of property financed with governmental tax-exempt bonds under§ 141 (b) of the Internal Revenue Code 
or cause the modified priv11tc business use test for property financed with qualified SOl{c)(3) bonds under § 
l 45(a)(2)(B) to be met. This revenue procedure modifies, amplifies, and supersedes Rev, Prnc. 2016-44, 2016-36 IRB 
316, to address certain types of compensation, the timing of payment of compensation, the treattnent of land, and 
methods of approval of rates. Sections 2, 11 through 2.14 of this revenue procedure generally describe the 
modifications Rnd amplifications made to Rev. Proc. 2016-44 by this revenue procedure. 

SECTION l. BACKGROUND 

.01 Section 103(a) provides that, except as provided in§ l03(b), gross income does not include interest on any State 
or local bond. Section l03(b)(I) provides thnt § 103(a) shall not apply to any prlv11te activity bond that is not a qualified 
bond (within the meaning of§ 141). Section 14 l(a) provides that the term "private activity bond" means any bond 
issued as part ofan issue (I) that meets the private business use test and private security or payment lest, or (2) that 
meets the private Joan financing test. 

.02 Section 141(b)(I) provides generally that an issue meets the private business use test if more than 10 percent of 
the pr~ceeds of the issue are to be used for any private business use. Section I 4 l(b)(6) defmes "private business use" 
as use (directly or indirectly) in a trade or business carried on by any person other than a governmental unit. For this 
purpose, any activity carried on by a person other than a n11tural person must be treated as II trade or business . 

. 03 Section l.141-3(a)(I} of the Income Tax Regulations provides, in part, that the 10 percent private business use test 
of§ 14 l(b)(l) is met if more than 10 percent of the proceeds of an issue is used in a trade or business of a 
nongovernmental person. For this pul])ose, the use of financed property is tre11ted as the direct use of proceeds. Section 
1.14 t ~3(a)(2) provides that, in detemlining whether an issue meets the private business use test, it is necessary to look 
at both indirect and direct use of proceeds. Proceeds arc treated as used in the trade or business of a nongovenunental 
person ifa nongovernmental person, as a result ofa single transaction or a series of related transactions, uses property 
acquired with the proceeds of an issue . 

. 04 Section 1.14 l-3(b)(t) provides th11t both actual and beneficial use by a nongovernmental person may be treated as 
private business use. In most cases, the private business use test is met only ifa nongovernmental person bas special 
legal entitlements to use the financed property under an arrangement with the Issuer. In general, a nongovernmental 
person Is treated as a private business user as a result of ownership; actual 01· beneficial use of property pursuant lo a 
lease, a management contract, or an b1centive payment contract; or cet1ain other arrangements such as a take or pay 
or other output-type contract. 

.OS Section 1.14 l-3(b )(3) provides generally that the lease offinanced property to a nongovernmental person is private 
business use of that property. For this pul])ose, any arrangement that is properly characterized as a lease for federal 



income tax purposes is treated as a lease. Section l.141-3(b)(3) further provides that, in determining whether a 
management contract is properly characterized as a lease, it is necessary to consider ell the facts and circumstances, 
including the following factors: (1) the degree of control over the property that is exercised by a nongovemmental 
pe1·son; and (2) whether a nongovernmental person bears the risk of loss of the financed property . 

. 06 Section l,141-3(b)(4)(i) provides generally that a management contract with respect to financed property may 
result in private business use of that property, based on all of the facts and circumstances. A management contract 
with respect to financed property generally results in private business use of that property lfthe contract provides for 
compensation for services rendered with compensation based, In whole or in part, on a share of net profits from the 
operations of the facility. Section 1.14 l-3(b)(4)(iv) provides generally that a management contract with respect to 
financed property results in private business use of that property if the service provider is treated as the lessee or owner 
of financed property for federal income tax purposes . 

. 07 Section l.141-J(b)( 4)(ii) defines "management contract'' 11s a man11geme11t, service, orincentive payment contract 
between a governmental person and a service provider under which the service pi-ovider provides services involving 
al I, a portion, or any function, of a facility. For example, 11 contract for the provision of management services for en 
entire hospital, a conb·act for management services for a specific department ofa hospital, and an incentive payment 
contract for physician services to patients of a hospital are each treated as a management contract. 

.08 Section l.141-3(b)(4)(ili) provides that the following arrangements generally are not treated as management 
contracts that give rise to private business use: (A) contracts for services that are solely incidental to the primary 
govemmental function or functions of a financed facllity (for example, contracts for janitorial, office equipment repair, 
hospital billing, or similar services); (B) the mere granting of admitting privileges by a hospital to a doctor, even If 
those privileges arc conditioned on the provision of de minim is services If those privileges are available to all qualified 
physicians In the area, consistent with the size and nature of the hospital's facilities; (C) 11 contract to provide for the 
operation of a facility or system offacilities that consists primarily of public utility property, if the only compensation 
is the reimbursement of actual and direct expenses of the service provider and reasonable administrative overhead 
expenses of the service provider; and (D) a contract to provide for services, if the only compensation Is the 
reimbursement of the service provider for actual and direct expenses paid by the service provider to unrelated pa11ies . 

. 09 Section l41(c) provides, i.11 part, that the term "qualified bond" includes a qualified 50I(c)(3) bond if certain 
requirements stated therein are met. Section l45(a) provides generally that 0 qualified 50l(c)(3) bond" means any 
private activity bond issued as part ofan issue if(l) all property that Is to be provided by the net proceeds ofthe issue 
is to be owned by a 50 I(c)(J) organization or a governmental unit, and (2) such bond would not be a private activity 
bond if (A) 50l(c)(3) organizations were treated as govemmental units with respect to their activities that do not 
constitute unrelated trades or businesses, determined by applying§ 5 IJ(a), and (B) § 141 (b)(I) and (2) were applied 
by substituting "5 percent" for "10 percent" each place it appears and by substituting "net proceeds" for "proceeds" 
each place it appears. Section 1.145-2 provides that, with certain exceptions and modifications, §§ l.141-0 through 
1.141-1S apply to§ 145(a) . 

. 10 Rev. Proc. 2016-44 provides safe harbor conditions under which a management contract does not result in private 
business use of property financed with governmental tax-exempt bonds under § 14 l(b) or cause the modified private 
business use test for property financed with qualified 501(c)(3) bonds under § 145(a)(2)(B) to be met. Rev. Proc. 
2016-44 modified and superseded Rev. Proc. 97-13, 1997· 1 C.B. 632; Rev. Proc. 2001-39, 2001-2 C.B. 38; and section 
3.02 ofNotlce 2014-67, 2014-461,R.B. 822, 

.11 Section 5.02 of Rev. Proc. 2016-44 sets forth general financial requirements for management compensation 
arrangements eligible for the safe harbor. Sections 5.02(2) and 5.02(3) ofRev. Proc. 2016-44 provide that the contract 
must neither provide to the service provider a share of net profits nor impose on the service provider the burden of 
bearing any share of net losses from the operation of the managed property. Before the publication of Rev. Proc. 2016· 
44, previously applicable revenue procedures expressly treated certain types of compensation, Including capitation 
fees, periodic fixed fees, and per-unit fees (as defined therein), as not providing a share of net profits. Questions have 
arisen regarding whether these common types of compensation continue to be treated in a similar manner under Rev, 
Proc.2016-44. Related questions have arisen about whether a service provider's payment of expenses of the operation 
of the managed property wlthout reimbursement from the qualified user (as defined in section 4.04 of Rev. Proc.2016· 
44) affects the treatment of these types of compensation, To provide continuity with the previous safe harbors, this 



revenue procedure clarifies that these types ofcompensallon and certain incentive cotnpensalion will not be treated as 
providing a share of net profits or requiring the service provider to bear a share of net losses . 

• 12 Sections 5.02(2) and 5.02(3) of Rev. Proc. 2016-44 also provide that the timing of payment of compensalion 
cannot be contingent upon net profits or net losses from lhe operation of the managed propel'ty. Questions have arisen 
about the effecl of these restrictions on the timing of payment of compensation. This revenue procedure clarifies that 
compensation subject to en annual payment requirement and reasonable consequences for late payment (such as 
interest charges or late payment fees) will not be trealed as contingent upon net profits or net losses if the contract 
includes a requirement that the qualified user will pay the deferred compensation within five years of the original due 
date of the payment. 

• 13 Section 5.03 ofRev, Proc.2016-44 provides that the tenn of the· contract, including all renewal options (as defined 
in§ l.14L-I(b)), must be no greater than the lesser of30 years or 80 percenl of the weighted average reasonably 
expected economic life of the managed property. For this purpose, under Rev. Proc. 2016-44, economic life is 
determined in the same manner as under§ 147(b), but without regard to§ 147(b)(3)(B)(fl), as of the begiMing of the 
term of contract. Section 147(b){3){B)(i) provides Utat generally land is not taken into account, but§ L47(b)(3)(B)(ii) 
provides that if 25 percent or more of the net proceeds of any issue is to be used to finance the acquisition of land, 
such land shall be taken into account and treated as having an economic life of30 years. Questions have arisen about 
excluding land when the cost of the land accounts for a significant portion of the managed property. This revenue 
procedure provides that economic life ls detennlncd in the same manner as under§ 147(b) as of the beginning ofU1e 
term of the contract. Tims, land will be treated as having an economic life of30 years if2S percent or more of the net 
proceeds of the issue that finances the managed property is to be used to finance the costs of such land. 

,14 Section 5.04 of Rev. Proc. 2016-44 provides that the qualified user must exercise a significant degree of control 
over Ute use of the managed property. Section 5.04 of Rev. Proc. 2016-44 further provides that this requirement is met 
if the contract requires the qualified user to approve, among other things, the rates charged for use of the managed 
property. Section 5.04 of Rev. Proc.2016-44 also provides that a qualified user may'show approval ofrales charged 
for use of the managed property by either expressly approving such ralcs ( or the methodology for setting such rates) 
or by Including in the contract a requirement that service prnvider charge rates that are reasonable and customary as 
specifically determined by an independent third party. Questions have arisen about the requirement to approve the 
rates in various circumstances in which it may not be feasible to approve each specific rate charged, such as for a 
physician's professional services at a§ SOl(c)(3) hospital or hotel room rates at a govcmmentaUy-owncd hotel. This 
revenue procedure clarifies that a qualified user may satisfy the approval of rates requirement by approving a 
reasonable general description of the method used to set the rates or by requiring that the service provider charge rates 
that arc reasonable and customary es specifically determined by, 01· negotiated with, an independent third party. 

SECTION J. SCOPE 

This revenue procedure applies to a management contract (as defined in section 4.03 of this revenue procedure) 
involving managed property (as defined In section 4.04 of this revenue procedure) financed with the proceeds of an 
Issue of governmental bonds (as defmed in§ 1.141-l(b)) or qualified 501(c)(3) bonds (as defined in§ 145). 

SECTION 4. DEFINITIONS 

For purposes of this revenue procedure, the following definitions apply: 

.01 Capllatlonfr!e means a fixed periodic amount for each person for whom the service provider or the qualified user 
assumes the responsibility to provide all needed services for a specified period so long as the quantity and type of 
services actually provided to such persons varies substantially. For example, a capitation fee includes a fixed dollar 
amount payable per month to a medical service provider for each member of a health maintenance organization plan 
for whom Ute provider agrees to provide all needed medical services for a specified period. A fixed periodic amount 
may include an automatic Increase according to a specified, objective, external standard that is not linked to the output 
or efficiency of the managed property. For example, the Consumer Price Index and similar external indices that track 
increases in prices in an area or increases in revenues or costs in an Industry are objective, external standards. A 
capitalion fee may include a variable component ofup to 20 percent of the total capitation fee designed to prolcct the 
service provider against risk such as risk of catastrophic loss, 



.02 Eligible e.\"pense reimbursement arra11ge111e11t means a management contract under which the only compensation 
consists of reimbursements of actual and direct expenses paid by the service provider to unrelated parties and 
reasonable related administrative overhead expenses of the service provider, 

.03 Management contract means a management, service, or incentive payment contract between.a qualified user and 
a service provider under which the service provider provides services for a managed property. A management contract 
does not include. a contract or portion of a contract for the provision of services before a managed property is placed 
In service (for example, pre-operating services for construction design or construction management) . 

. 04 Managed property means the portion of a project (as defined in § I. 14 l-6(a)(3)) with respect to which a service 
provider provides services . 

. 05 Periodic fixed fee means a stated dollar a.mount for services rendered for a specified period of time. For example, 
a stated dollar a1nount per month is e. periodic fixed fee. The stated dollar amount may automatically increase 
according to a specified, objective extemal standard that is not linked to the output or efficiency of the managed 
property. For example, the Consumer Price Index and similar external indices that track increases in prices in an area 
or increases in revenues or costs in an industry are objective external standards, Capitation fees and per-unit fees are 
not periodic fixed fees . 

. 06 Per-unit fee means a fee based on a unit of service provided specified in the contract or othenvise specifically 
detennined by an mdependent third patfy, such ns the administrator oflhe Medicare program, or the qualified um. 
For example, a stated dollar amount for each specified medical procedure performed, car parked, or passenger mile is 
a per-unit fee. Separate billing arrangements between physicians and hospitals arc treated as per-unit fee arrangements. 
A fee that Is a stated dollar amount specified in tlle contract does not fail to be a per-unit fee as a result of a provision 
under which the fee may automatically increase according to a specified, objective, external standard that is not linked 
to the output or efficiency of lhe managed property. For example, the Consumer Price Index and similar external 
indices that track increases in prices in an area or increases in revenues 01· costs in an industry are objective, external 
standards . 

. 07 Qualified user means, fol' projects (11s defined in § 1.141-6(11)(3)) financed with governmental bonds, any 
governmental person (as defined in § 1.141-l(b)) or, for projects financed with qualified 501(c)(3) bonds, any 
governmental person or any 501 (c)(3) organization with respect to its activities which do not constitute an unrelated 
trade or business, determined by applying § 513(a) . 

. 08 Sel'Vice provider means any person other than a qualified user that provides services to, or for the benefit of, a 
qualified user under a management contract . 

. 09 Unrelated pa,·ties means persons other than either: (1) a related party (as defined in § 1.150-l(b)) to the service 
provider or (2) a service pl'ovider's employee. 

SECTION S. SAFE HARBOR CONDITIONS UNDER WHrCH MANAGEMENT CONTRACTS DO NOT 
RESULT IN PRIVATE BUSINESS USE 

.0 I /11 general. If a management contract meets all of the applicable conditions of sections 5.02 through section 5.07 
of this revenue procedure, or is an eligible expense reimbursement a1rangcment, the management contract does not • 
result in private business use under§ \41(b) or 145(a)(2)(B). Further, under section 5.08 of this revenue procedure, 
use functionally related and subordinate to II management contract that meets these conditions does not result in private 
business use. · 

.02 Ge11era/fi11a11cial requirements, 

(I) In ge11eral. The payments to the service provider under the contract mnst be reasonable compensation for services 
rendered during the tenn of the contract. Compensation includes payments to reimburse actual and direct expenses 
paid by the service provider end related administrative overhead expenses of the service provider. 



(2) No net profits arrangements. The contract must not provide to lhe service provider a share ofnet profits from the 
operation of the managed property. Compensation to the service provider will not be treated as providing a share of 
net profits ifno element of the compensation takes into account, or is contingent upon, either the managed property's 
net profits or both the managed property's revenues and expenses (other than any reimbursements. of direct and actual 
expenses paid by the service provider to unrelated third parties) for any fiscal period. For this purpose, the elements 
of the compensation are the eligibility for, the amount of, and the tinting of the payment of the compensation. Incentive 
compensation will not be treated as providing a share ofnet profits if the eligibility for the incentive compensation is 
detennined by the service provider's performance in meeting one or more standards that measure quRlity of services, 
perfonnance, or productivity, and the amount and the timing of the payment of the compensation meet the 
requirements of this section 5.02(2). 

(3) No bearing of11ef losses of the nra11aged property. 

(a) The contract must not, in sub stance, impose upon the service provider the burden of bearing any share of net losses 
from the operation of the managed property. An arrangement will not be treated RS requiring the service provider to 
bear II share of net losses if: 

(i) The detennination of the amount of the se1vice provider's compensation and the amount of any expenses to be paid 
by the service provider (and not reimbursed), separately and collectively, do not talce into account either the managed 
property's net losses or both the managed property's revenues and expenses for any fiscal period; and 

(ii) The timing of the payment of compensation Is not contingent upon the managed property's net losses. 

(b) For example, a service provider whose compensation is reduced by a stated dollar amount (or one of multiple 
stated dollar amounts) for failure to keep the managed property's expenses below a specified target ( or one of multiple 
specified targets) will not be treated as bearing a share of net losses as a result of this reduction. 

( 4) Treatme11t of certa/11 types of compensatio11. Without regard to whether the service provider pays expenses with 
respect to the operation of the managed property without reimbursement by the qualified user, compensation for 
services will not be treated as providing a share of net profits or requiring the service provider to bear a share of net 
losses under sections 5.02(2) and 5.02(3) of this revenue procedure if the compensation for services is: (a) based solely 
on a capitation fee, a periodic fixed fee, or a per-unit fee; (b) incentive compensation described in the last sentence of 
section 5.02(2) of this revenue prncedure; or (c) a combination oftl1ese types of compensation. 

(5) Treatment oflimlng of paymenl of compensat/011. Deferral due to insufficient net cash flows from the operation of 
the 1nanaged property of the payment of compensation that otherwise meets the requirements of sections 5.02(2) and 
5.02(3) of this revenue procedure will not cRuse the deferred compensation to be treated as contingent upon net profits 
or net losses under sections 5.02(2) and 5.02(3) of this revenue procedure if the contract includes requirements that: 

(a) The compensation is payable at least annually; 

(b) The qualified user is subject to reasonable consequences for late payment, such as reasonable interest charges or 
late payment fees; and 

(c) The qualified use,· will pay such deferred compensation (with Interest or late payment fees) no later than the end 
of five years after the original due date of the payment. 

.03 Term of the contract and revfsfo11s. The term of the contract, including all renewal options (as defined ha § I. 14 l-
1 (b)), must not be greater than the lesser of 30 years or 80 percent of the weighted average reasonably expected 
economic life of the managed property. For this purpose, economic life is determined in the same manner as under§ 
147(b) as of the beginning of the term of the contract. A contract that is materially modified with respect to any matters 
relevant to this section 5 is retested under this section 5 as a new contract RS of the date oftlae material modification • 

. 04 Co11trol o\ler 11.se of the managed property. The qualified user must exercise a significant degree of control over 
the use of the managed property. This control requirement is met if the contract requires the qualified user to Approve 
the annual budget of the managed property, capital expenditures with respect to the managed property, each disposition 



of property that is part of the managed property, rates cltRrged for the use of the managed property, and the general 
nature and type of use of the managed property (for example, the type of services). For this purpose, for example, a 
qualified user may show approval of capital expenditures for a managed propetty by approving an annual budget for 
capital expenditures described by functional purpose and specific maximum amountsj and a qualified user may show 
approval of dispositions of property that is part of the managed property in a similar manner. Further, for example, a 
qualified user may show approval of rates charged for use of the managed property by expressly approving such rates 
or a general description of the methodology for setting such rates (such as a method that establishes hotel room rates 
using spectfied revenue goals based on comparable properties), or by requiring that the service provider charge rates 
that are reasonable and customary as specifically determined by, 9r negotiated with, an indepc:ndent third patfy (such 
as a medical insurance company) . 

. OS Risk of loss of the managed property. The qualified user must bear the risk of loss upon damage or deslmclion of 
the managed property (for example, due to force majeure). A qualified user does not fail to meet this risk of loss 
requirement as a result of insuring against risk of loss through a third party or imposing upon the service provider a 
penalty for failure to operate the managed property in accordance with the standards set forth in the management 
contl'ect, 

.06 No i11co11sisle11t tax position. The service provider must agree that it is not entitled to and will not take any tax 
position that Is Inconsistent with being a servlce provider to the qualified user with respect to the managed property. 
For example, the service provider must agree not to claim any depreciation or amortization deduction, investment tax 
credit, or deduction for any payment as rent with respect to the managed property . 

. 07 No circumstances s11bsta11tlally limiting exercise of rig/us. 

(1) /11 general. The service provider must not have any role or relationship with the qualified user that, in effect, 
substantially limits the qualified user's ability to exercise its rights under the contract, based on all the facts and 
circumstances. 

(2) Safe harbor. A service provider will not be treated as having a role or relationship pl'ohibited under section 5.07(1) 
of this revenue procedure if: 

(a) No more than 20 percent of the voting power of the goveming body of the qualified useds vested in the directors, 
officers, shareholders, partners, members, and employees of the service provider, in the aggregate; 

(b) The governing body of the qualified user does not include the chief executive officer of the service provider or the 
chairperson (or equivalent executive) of the service provider's governing body; and 

(c) The chief executive officer of the service provider is not the chief executive officer of the quHlificd user or any of 
the qualified user's related parties (es de fined in§ 1.150-l(b)). 

(3) For purposes of section S.07(2) of this revenue procedure, the phrase ""service provider" includes the service 
provider's related parties (Hs defined in § 1. l 50• I (b )) and the phrase "chief executive officer" includes a person with 
equivalent management responsibilities . 

. 08 Functlo11ally related and s11bordi11ale use. A service provider's use of a project (as defined in § I. l4l-6(a)(3)) th11t 
is functionally related and subordin11te to perfonuance of its services under a management contract for managed 
property tl11tt meets the conditions of this section S does not result in private business use of that project. For example, 
use of storage areas to store equipment used to perform activities required under a management contract that meets 
the requirements of this section S does not result In private business use. 

SECTION 6, EFFECT ON OTHER DOCUMENTS 

Rev. Proc. 2016-44 is modified, amplified, and superseded. 

SECTION 7. DATE OF APPLICABILITY 



This revenue procedure applies to aoy management contract that is entered into on or after January 17, 2017, and an 
issuer may apply this revenue procedure to any management contract that was entered into before January 17, 2017. 
In addition, an issuer may apply the safe harbors In Rev. Proc. 97-13, as modified by Rev. Proc. 2001-39 and amplified 
by Notice 2014-67, to a management contract that is entered into before August 18, 2017 and that Is not materially' 
modified or extended on or after August 18, 2017 (other than pursuant t? 11 renewal option as defined in § 1.141-I (b)). 

SECTION 8, DRAFTING INFORMATION 

The principal authors of this revenue procedure are Johanna Som de Ccrffand David White oflbe Office of Associate 
Chief Counsel (Financial Institutions & Products). For further infonnation regarding this revenue procedure, contact 
David White on (202) 317-6980 (not a toll-free number). 
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Safe-Harbor Management Contract Guidelines 

General Rule. 

A contract for the management, services rendered at or incentive payment in respect of, a bond­
financed facility that meets the safe-harbor guidelines swnmarized below would be permitted. Conversely, 
a contract that does not meet s uch guidelines w outd generally n ot be p ermittcd. All contracts must be 
reviewed on a case-by-case basis. 

Permitted Compensation Arrangements. 

1be compensation paid to the service provider must be reasonable and no compensation may be 
based, in whole or in part, on a share of net profits from the operation of the facility. Reimbursement of the 
service provider for actual and direct expenses paid by the service provider to unrelated persons is not by 
itself treated as compensation. Compensation based on (a)(i) a percentage of gross revenues or adjusted 
gross revenues of a facility or (ii) a percentage of expenses from a filcility, but not both, (b) a capitation fee 
or ( c) a per unit fee is generally not considered to be based on a share of net profits. A productivity reward 
equal to a stated- dollar amowit based on increases or decreases in gross revenues (or adjusted gross 
revenues), or reductions in total expenses (but not both increases in gross revenues (or adjusted gross 
revenues) and reductions in total expenses) in any annual period during the term of the contract, generally 
does not cause the compensation to be based on a share of net profits. · "Adjusted gross revenues" is defined 
to mean all gross revenues of all or a portion of a facility, less allowances for bad debt and contractual and 
similar allowances. 

J If the compensation agreements of a management contract arc materially revised, the requirements 
for compensation a rrangcments arc retested as oft he date of the material. revision and the management 
contract is treated as one that was newly entered into as of the date of the material revision. 

The types of.compensation arrangements pennitted to be entered into are as follows: 

(a) 95% periodic fixed fee arrangements, wherein at least 95% of the compensation for 
services for each annual period during the tcnn of the contract is based on a periodic fixed fee 
which is a stated dollar amount for services rendered for a specified period of time. The stated 
dollar amount may automatically increase according to a specified objective ex1m1al standard that 
is not linked to the output or efficiency of a facility, e.g., the Consumer Price Jndcx and similar 
cxtema1 i ndiccs that track i ncreascs in prices in an area or increases in revenues or costs in an 
industry arc objective extcmal standards. A fee shall not fail to qualify as a periodic fixed fee as a 
n=sult of a one-time incentive a ward during the tcnn of the contract 1mdcr which compensation 
automatically increases when a gross revenue or expense target (but not both) is reached if that 
award is a single stated dollar amount. The tenn of the contract, including all renewal options, must 
not exceed the lesser of 800/o of the reasonably expected useful life of the financed property and 15 
years. 

(b) 80% periodic fixed fee arrangements, wherein at least 80% of the compensation for 
services for each annual period during the term of the contract is based on a periodic fixed f cc. The 
term of the conlract, including all renewal options, must not exceed the lesser of 80% of the 
reasonably expected useful.life of the fuwiccd property and 10 years. A one-time incentive award 
during the term of the contract similar to the award described above is permitted under this option ) as well. 
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(c) 50% periodic fixed fee arrangements, wherein either at least SO% of the 

; · compensation for s erviccs fore ach annual period d wing the term oft he contract is based on a 
periodic fixed fee or all of the compensation for services is based on a capitation fee or combination 
of a periodic fixed fee and a capitation fee. A capitation fee is a fixed periodic amount for each 
person for whom the service provider or the State and local governmental unit assumes the 
responsibility to provide all needed services for a specified period so long as the quantity and type 
of services actually provided to covered persons varies substantially; e.g., a fixed dollar amom1t 
payable per month to a medical provider for each member of a health maintenance organization 
plan for whom the provider agrees to provide all needed medical services for a specified period. A 
capitation fee may include a variable component of up to 20% of the total capitation fee designed to 
protect the service provider against risks such as catastrophic loss. The term of the contract, 
including all renewal options, must not exceed five years. The contract must be tenninablc by the 
State and local governmental unit upon reasonable notice without penalty or cause, at the end of the 
third year of the contract 

( d) Per-unit fee arrangements, wherein all of the compensation for services is based on 
a per-unit fee or a combination of a per-unit fee and a periodic fee. A per-llllit fee is defined to 
mean a f ce based on a unit of service provided specified in the contract or othCIWise specifically 
determined by an independent third party, such as the administrator of the Medicare program or the 
State and local govcmmcntal unit; e.g., a stated dollar amo\Dlt for each specified medical procedure 
pcrfonned, car parked or passenger mile is a per-unit fee. Separate billing amngements between 
physicians and hospitals generally arc treated as per-unit fee arrangements. The term of the 
contract, including all renewal options, must not exceed three years. 1be contract must be 
terminable by the State and local governmental unit on reasonable notice, without penalty or cause, 

_) at the end of the second year of the contract term. 

(e) Percentage of revenue or expense fee arrangements, wherein all of the 
compensation for services is based on a percentage of fees charged or a combination of a pcr-llllit 
fee and a percentage of revenue or e:xpensc fee. During the start up period, however, compensation 
may be based on a percentage of either gross revenues, adjusted gross revenues or expenses of a 
facility. The tenn of the contract, including renewal options, must not exceed two years. The 
contract must be tenninable by the State and local governmental unit on reasonable notice without 
penalty or cause, at the cod of the first year. This type of contract is permissible only with respect 
to contracts under which the service provider primarily provides services to third parties (e.g., 
radiology services to patients), and management contracts involving a facility during an initial start 
up period for which there have been insufficient operations to establish a reasonable estimate of the 
amount of the annual gross revenues and expenses {e.g., a contract for general management services 
for the first year of the operations). 

Renewal Option. 

A renewal option, for purposes of the foregoing, is defined to mean a provision under 
which the service provider has a I egally enforceable right to renew the contract. T hus, fore xample, a 
provision under which a contract is automatically renewed for one year periods absent cancellation by either 
party is not a renewal option, even if it is expected to be renewed. 

Cancellation Penalty. 

_) A cancellation penalty is defined to include a limitation on the State and local 
governmental unit's ability to compete with the service provider, a rcquircmentthat the State and I ocal 



governmental unit purchase: equipment, goods or services from the service provider, and a requirement that i,_) 
the State and local governmental unit pay liquidated damages for cancellation of the contract; compare a 
requirement effective on cancellation that the qualified user reimburse the service provider for ordinary and 
necessary expenses or a restriction against the State and local governmental unit hiring key personnel of the 
service provider is generally not a contract tennination penalty. Another contract between the service 
provider and the State and local governmental unit, such as a loan or guarantee by the service provider, is 
treated as creating a contract termination penalty if that contract contains tenns that arc not customary or 
arm's length, that could operate to prevent the State and local governmental unit from termination the 
contract (e.g., provisions under which the contract terminates if the management contract is terminated or 
that places substantial restrictions on the selection of a substitute service provider). 

No Relationship wlth State and Local Governmental Unit 

The service provider must not have any role or relationship with the State and local 
governmental unit, that, in effect, substantially limits the qualified user's ability to exercise its rights, 
including cancellation rights, under the contract, based on all the &cts and circwnstanccs. 11tls requirement, 
amongst others, is satisfied if (a) not more than 20% of the voting power of the State and local governmental 
unit in the aggregate is vested in the service provider and its directors, officers, shareholders and employees; 
(b) overlapping board members do not include the chief executive officers of the service provider or its 
governing body or the State and local governmental unitorits governing body; and (c) State and local 
governmental unit and the service provider ta1dcr the contract are not related persons. A related person 
means, generally, a member of a controlled. group, or any person having a 50% ownership or voting interest 
in the subject entity . 

. ) 
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Safe-harbor Guidelines for Research Agreements 

Revewe 
Procedure 97-14: 

Consequence of 
Failure to Comply 
with Guidelines: 

Certam:Cavcats: 

Definition of Sponsor 
and Qualified User: 

Revenue Pr~urc 97-14 provides the safe-harbor guidelines for research 
agreements involving the use of facilities financed with proceeds of tax- . 
exempt bonds. 

If the guidelines arc met, a research agreement is considered not to create 
any impermisstl>le private activity. Conversely, if the guidelines are not 
met, impermisst1>le p~ activity may be considered to be created. I( 
the researdl agreemcotcauscs the applicable private activity limits to be 
exceeded and no remt:djaJ ll('Jion is taken to cure the violation. intmests ·on 
the bonds may become subject to fcdc:ral income tuation retroactive to the 
dat.c of issue of the bonds. 

All facts and ~•'!'5'8'JCCS must be:amlJud in dctrmJining wbe:tbcr 
private activity is crcaccd by any research agrccmeut. Private activity will 
result from research agrcenw,ts with respect to bond fin8110Nl·propc:rty if 
the DODgovcmmerital sponsor is treated as the lessee or owner of such 
property for federal income tax pmposes. 

The ICSeaICh agreemcot must be for "basic rcsearcll. • Buie~ 
means any origioal investigation for the advancemru of scientific 
kDowledge DOt having a specific commcrcial objective. For example, 
product testing supporting the trade or business of a specific 
nougovc:mmCDfJ!] person is mt treated as basic research. · . 

A sponsor means any person, other than a qualified user, ~ supports or 
sponsors rcscarch under a coottact. A qn•Jificd user means any state or 

· local govemmentaJ unit or a section S01(c)(3) organization if the finauced 
property is not used in an umelatcd trade or busuas of sudl section 

. 501(c)(3) O{ganfntinn. The fedt:raI govemmeot, mcJnding my federal 
agcmy or bistlumcDtlHf;y, is DOt a qualified user. 

CorporauSponsored Ra'mrch. Under this an:angcmcot., the resemch 
agreement must provide that any llccose or other use of the IC8llltmg 
technology by the spoosor of 1be rescm:h be on the same tcrma and for 
the same price u _ UCoon or the State would enter-into with any umel.ated, 
oon-spoilsoring party. The sponsor must pay a compcdtive price (Le., 
fair rnarket price) for its use. 'lbe price paid for that use must be 
detemuncd at the drne the license or other n:sulting technology is available 
for use. A1tbougb UConn or the State need not permit periOnS other than 
the sponsor to use any liceDsc or odlcr resulting tecbnology. the price paid 
by the spoosor umst be no less than the price that would be paid by any 
non-sponsoring party for those same rights. 
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C/Joperative Joint-Industry-Governmental Research. Under this 
arrangement, the agrccmcnt must provide that: 

{a) multiple, unrelated industry sponsors agree to fund 
govemmcntally performed basic research; 

(b) UConn or the State dctcnDines the research to be performed and 
the manner in which it is to be performed (e.g., selection of the 
pcrsoDDCl to perform the research); 

(c) title to any J>lleDt or other product incidemally resulting from the 
basic researclrlics exclusively with UConn or the State; and 

(d) the multiple, UD1'Clated industry sponsors arc entitled to no more 
than a non-exclusive, royalty-free license to use the product of 
any such rcseareh. 

Spcclal Rule for Applicable ~ government contracting principles may ICqOire with 
Federally-Sponsored respect to a research agrecmeot with the federal govermncnt that: 
Research: (a) · . -fcdcrai agencies receive a non-a.elusive, royalty-free license in • 

certain intellectual prop:rty developed or discovered in the 
course of performing rescarclJ. (e.g., technical data, software and 
patents) OD bebalf of any fede:ral agcocy; 

(b) UCoun or the State retains publication rights in any such 
· property and the right to use such property in any fumrc work 

) pcrforme<t for other clients without requiring ~ approval of the . 
fccie.ral goveumeut; BIid · 

(c) UCom or the State may register copyrights and tradernarb and 
apply for puems with respect to such p,:operty, without federal 
govcmmcm consent. 

Such agrmncnt is treated as meeting the safe.harbor gitideUnes of hv. 
Proc. 97-14 if: . 

. (a) the agreement is for bisic RICIICb; 
(b) _ the rescudJ. UDdcr .the agr,'ffl"CIJf enters the public domain: 
(c) .the use of the ptopcay by any tidcnl agency is on the same 

terms and for the same pdcc (dcterrninrA at 1he time property is 
available for use) as UCoon or the State would enter imo with 
any umelat.ed, non-sponsoring party (I.e., if a non-exclusive, 
royalty-free license is.granted to federal agencies, the same IDDSt 
be granted any unrelated, non-sponsoring party); and 

(d) DCitber any federal agcucy DQI any other client is granted 
ownership of such property. 

) 
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Treas Reg 1. 141-3 Private Use - Short Term Use Exceptions. 
(d) Other exceptions 

(3) Exceptions for arrangements other than arrangements resulting fn ownership of financed 

property by a nongovernmental person-(!) Arrangements not avallable for use on the same 

basis by natural persons not engaged In a trade or business. Use by a nongovernmental person 

pursuant to an arrangement, other than an arrangement result!ng In ownership of financed property 

by a nongovernmental person, is not private business use lf-

(A) The term of the use under the arrangement, includlng all renewal options, Is not longer than 100 

days; 

(B) The arrangement would be treated as general public use, except that it is not available for use on 

the same basis by natural persons not engaged in a trade or business because generally applicable 

and uniformly applied rates are not reasonably available to natural persons not engaged in a trade or 

business; and 

(C) The property Is not financed for a principal purpose of providing that property for use by that 

nongovernmental person. 

(II) Negotiated arm's-length arrangements. Use by a nongovernmental person pursuant to an 

arrangement, other than an arrangement resulting In ownership of financed property by a 

nongovernmental person, Is not private business use if-

(A) The term of the use under the arrangement, Including all renewal options, Is not longer than 50 

days; 

(B) The arrangement is a negotiated arm's-length arrangement, and compensation under the 

arrangement Is at falr market value; and 

(C) The property Is not financed for a principal purpose of providing that property for use by that 

nongovernmental person. 

(4) Temporary use by developers. Use during an Initial development period by a developer of an 

Improvement that carries out an essentfal governmental function Is not private business use If the 

issuer and the developer reasonably expect on the Issue date to proceed with all reasonable speed 

to develop the Improvement and property benefited by that Improvement and to transfer the 

Improvement to a governmental person, and If the improvement is In fact transferred to a 

governmental person promptly after the property benefited by the Improvement is developed. 

(II) Illustrations. Incidental uses may Include pay telephones, vending machines, advertising 

displays, and us~ for television cameras, but incidental uses may not Include output purchases. 

(f) Examples. The following examples Illustrate the application of paragraphs (a) through (e) of this 

section. In each example, assume that the arrangements described are the only arrangements with 

nongovernmental persons for use of the financed property ...... . 



Example 16. Arrangements not available for use by natural persons not engaged In a trade or 

business-federal use of prisons. Authority E uses all of the proceeds of Its bonds to construct a 

prison. E contracts with federal agency F to house federat prisoners on a space-available, first­

come, first-served basis, pursuant to which F wllJ be charged approximately the same amount for 

each prisoner as other persons that enter Into simllar transfer agreements. It Is reasonably expected 

that other persons will enter Into similar agreements. The term of the use under the contract ls not 

longer than 100 days, and F has no right to renew, allhough E reasonably expects to renew the 

contract indefinitely. The-prison Is not financed for a principal purpose of providing the prison for use 

by F. It Is reasonably expected that during the term of the bonds, more than 10 percent of the 

prisoners at the prison will be federal prisoners. F's use of the facility Is not general public use 

because this type of ,use (leasing space for prisoners) Is not available for use on the same basts by 

natural persons not engaged In a trade or business. The Issue does not meet the private business 

use test, however, because the leases satisfy the exception of paragraph (d)(3)(1) of this section. 

Example 16, Negotiated arm's-length arrangements-auditorium reserved in advance. (I) Clty Z 

issues obligations to finance the construction of a municipal auditorium that It will own and operate. 

The use of the auditorium will be open to anyone who wishes to use It for a short period of lime on a 

rate-scale basis. Z reasonably expects that the auditorium will be used by schools, church groups, 

sororities, and numerous commercial organizations. Corporation H, a nongovernmental person, 

enters Into an arm's-length arrangement with Z to use the auditorium for 1 week for each year for a 

10-year period (a total of 70 days), pursuant to which H will be charged a specific price reflecting fair 

market value. On the date the contract ls entered Into, Z has not established generally appllcabfe 

rates for future years. Even though the auditorium is not financed for a principal purpose of providing 

use of the auditorium to H, H Is not treated as using the auditorium as a member of the general 

public because Its use is not on the same basis as the general public. Because the term of H's use 

of the auditorium is longer than 50 days, the arrangement does not meet the exception under 

paragraph {d)(3)(11) of this section. 

(ii) The facts are the same as in Example 16(1), except that H will enter lnto an arm's-length 

arrangement with Z to use the auditorium for 1 week for each year for a 4-year period (a total of 28 

days), pursuant to which H will be charged a specific price reflecting fair market value. H is not 

treated as a private business user of the auditorium because Its contract satisfies the exception of 

paragraph (d)(3)(li) of this section for negotiated arm's-length arrangements. 
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	Date: October 11, 2018 
	RE: UCONN 2000 DEBT TAX-EXEMPT COMPLIANCE: PRIVATE USE OF UCONN 2000 FINANCED PROJECTS 
	RE: UCONN 2000 DEBT TAX-EXEMPT COMPLIANCE: PRIVATE USE OF UCONN 2000 FINANCED PROJECTS 
	Review of Potential Private Activity/Use 
	Review of Potential Private Activity/Use 
	We appreciate continued assistance in keeping us informed on private activity/use related to any UCONN 2000 debt financed assets by forwarding any documents concerning any private use of any tax-exempt bond funded asset including leases, management contracts, private payments, provisions of services (e.g. utility or other services), Technology incubation and cooperative ventures to the Office of Treasury Services. Greater detail is attached for those of you who wish for additional information. 
	The IRS issued new rules for all contracts entered into or substantially modified after August 17, 2017 and now specifically differentiates leases from management contracts. Please note the rights of the parities determines the IRS interpretation of private use, no matter what it is called. The new rules impose new requirements such as the service provider must agree not to take any tax position that is inconsistent with UConn's tax ownership of the managed property (please see Pullman & Comley letter attac
	It is best if the EVPA/CFO's Office of Treasury Services working with the UConn 2000 Tax-Exempt Counsel to review such potential uses prior to entering into an agreement. Please continue to forward these contracts, leases, 
	Management use agreements and other types of uses to Treasury Services for review and inclusion in the tax­exempt compliance process. Even if private use is safe harbored, the University must report the private use in its tax-exempt analysis. 
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	Once again our goal is to accommodate the University wishes within the tax-exempt debt regulatory compliance framework. 
	Private Activity/Use/Paymentrrracking & Analysis UConn's Executive Vice President for Administration and Chief Financial Officer signs the tax regulatory certificate and the ability to issue tax-exempt debt is at the heart of the UCONN 2000 program. The IRS has many complicated regulations and requirements that we must comply with in order for the debt to remain tax­exempt. This memo is intended to provide a brief overview of the private activity/sponsored research tax­exempt compliance use ofUCONN 2000 deb
	Basically, we need to know what private activity/use is going on with UCONN 2000 assets so we can be sure that we do not exceed the IRS limits on private use. For example, generally speaking a bond is only tax exempt if 10% or less of bond proceeds are used for any related private business use and 10% or less of principal or interest costs of the bonds are paid off with private funds. 

	Private Activity/Use 
	Private Activity/Use 
	Private activity/use can be thought of as the use of any tax-exempt debt funded asset by any private entity. Some examples of possible private activity/use are: a food restaurant leasing space in the Stamford Campus, a private company managing one of the UConn Parking garages, or an entity occasionally using space in a building on terms other than those available to the general public. We rely on UConn & UConn Health departments including, Office of Research, Sponsored Research Services, University Planning
	Another type of Private activity/use is related to research, such as a private or federal entity having use ofresearch space/assets at the University. Some of the reporting for this type of private activity has flowed from the Office of Research and Office of Sponsored Program Services. Often UConn internal policies may meet the IRS safe harbors. 
	Please note that some uses considered to be private activity by the IRS are not intuitive, such as the use ofUConn tax-exempt funded assets by other tax-exempt entities such as the UConn Co-Op and the U.S. Government. The sale of an asset that was funded with tax-exempt debt can also be considered private activity. For example if one provides certain tax-exempt debt funded services such as water, sewer, or electricity to private entities, it could be considered private activity. 
	IRS Compliance is Important -Downside Risk While the IRS tax-exempt debt rules and regulations are complicated, it is important to comply with them. The downside risk is onerous, and in these circumstances, an ounce of prevention is worth a pound of cure. For example, failure to comply can result in the loss of tax-exemption on the University's debt in arrears which can engender bondholder lawsuits for damages, regulatory penalties, indenture non-compliance, credit rating downgrades, adverse impacts nationa
	inability to sell new debt, adverse audit reports, increased debt service costs, and the State's revocation of the ability to issue debt, and other collateral damage, etc. 
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	Treasury Services IRS Compliance Program 
	Treasury Services IRS Compliance Program 
	Fortunately, Treasury Services has a program in place for compliance, including the use of allowed private activity percentages and safe harbors that if followed, meet the IRS requirements and regulations. 
	Attached for your informational use please find: 
	1.) Treasury Services Private Activity Tax-Exempt Compliance Procedures 
	2.) Safe-Harbor Management Contract Guidelines 
	3.) Safe-Harbor Guidelines For Research Agreements 
	4.) Private Use -Short Term Use Exceptions 

	Percentage of Bond Proceeds Available for Private Activity is Restricted 
	Percentage of Bond Proceeds Available for Private Activity is Restricted 
	Certain small percentages of bond issues can be used for related and unrelated private activity ("bad use"). Because of the complicated nature of the IRS regulations, and other factors, such as Connecticut General Statues and the indentures, that we must follow, the application of these allowed percentages needs to be considered case by case for each use and each debt issue. 

	Safe Harbors 
	Safe Harbors 
	The IRS allows safe harbors for private activity that does not use up the restricted percentages. If possible it may be best to maximize the University's use of these safe harbors. It may be the case that most of the University's present and planned private activity and research use already meets the guidelines. Additionally, it is respectfully offered for your consideration, that perhaps many University contracts can incorporate the IRS safe harbor requirements without losing the business and other opportu
	Thank you for your assistance in making the UCONN 2000 program a successful one! 
	If you have any questions, comments, or suggestions or if I may be of any assistance, please do not hesitate to contact me at 860-486-5907. 
	JDS/kjm Enclosures 
	c: Caralie Andrews, Chief Administrative Officer, UConn Health JelTrey Blumenthal, Attorney, UConn Health Cheryl Chiaputti, Chief Audit Executive Frank Cleary, Pullman & Comley, LLC Michael. Gilbert, Vice President for Student Affairs Michael Glasgow, Associate Vice President for Research, Sponsored Program Services Brian Gore, Director of Project and Program Management Nathan LaVallce, Attorney, General Counsel Robin Hoagland, Associate Controller and Director of Accounting Sheree Mailhot, Office of the St
	3-13 MANSFIELD ROAD UNIT 1i~O Si()HRS. CT 05:''i!J-i 130 
	l'tl\mE 1:,30 466 5907 
	"" ?.tin 4Bfi Sl36 w,w1 cts uconn cdu 
	Kimberley Rourke, MMager of Project Accounting 
	Christopher Martin, Assistant Treasurer of Debt MMngement, Office of the State Treasurer Joseph Scalise, Purchasing Department, UConn Health Michael Schrier, Director of Design and STEM Projects Robert Sitkowski, Attorney, General Counsel 
	Craig Kennedy, Provost Md EVP for Academic Affairs 
	Thomas Trutter, Associate Vice President of Campus Planning, Design and Construction, UConn Health Daniel Warren, Director Accounts Payable and Travel 
	Reka Wrynn, Director, Capital Budget & Planning 
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	TAX-EXEMPT COMPLIANCE QUESTIONAIRES: PRIVATE ACTIVITY AND PRIVATE RESEARCH USE OF UCONN 2000 TAX-EXEMPT DEBT FINANCED ASSETS 
	TREASURY SERVICES TAX EXEMPT DEBT PRIVATE ACTIVITY/USE COMPLIANCE PROGRAM 
	TREASURY SERVICES TAX EXEMPT DEBT PRIVATE ACTIVITY/USE COMPLIANCE PROGRAM 
	In order to meet the stringent IRS regulations the Tax-Exempt Questionnaires request certain information that includes the actual and/or expected private activity use or research use of any bond funded asset. Fortunately, the [RS does allow such private activity or research use if they meet certain IRS "safe harbors". If the safe harbors are not met, only a small percentage of the University's tax-exempt bond funded assets may be used for private activity or research use. 
	Fortunately we have a program in place for compliance, including the use of allowed percentages by the IRS and safe harbors, that if followed meet the IRS requirements and regulations. 
	The General Tax-Exempt Private Activity/Use/Payments Compliance Program Steps Are: 
	(I) 
	(I) 
	(I) 
	The University should try to make use of the attached safe harbors where possible including those for sponsored research. General University policies that incorporate these safe harbors will go along way towards meeting the IRS regulations. 

	(2) 
	(2) 
	Information for each UCONN2000 Project is provided to Treasury Services including private activity and sponsored research uses, such as contracts, square footage, the use of space, leases, payments, etc. 

	(3) 
	(3) 
	Treasury Services analyses the infonnation, and shares it with tax (bond) counsel for their analysis. 

	(4) 
	(4) 
	Bond Counsel updates their records accordingly and may supply a tax-exempt compliance letter when requested. This is required for State contract approval in many instances. 

	(5) 
	(5) 
	Treasurer Services produces a Tax-Exempt Questionnaire for each UCONN 2000 project for signature of the CFO, etc. and filing with bond counsel. These fonns serve as the basic document for the University's Tax Regulatory Certificate/Agreement/Certificate, and also meet certain State filing requirements. 

	(6) 
	(6) 
	(6) 
	Tax-Counsel relies on the questionnaires to produce the Tax Regulatory Certificate/Agreement which is a prerequisite for any UCONN2000 tax-exempt debt can be issued. This serves as the compliance document to meet the Internal 

	Revenue Service regulations and requirements. It is generally attested to by UCONN and the State Treasurer. 

	(7) 
	(7) 
	The TRA is an essential document behind tax-counsel granting a tax-exempt opinion which allows the University to issue bonds that are exempt from federal taxes. 

	(8) 
	(8) 
	This is a reiterative process as the information changes and projects are added or reallocated. 

	(9) 
	(9) 
	The University's senior management signs the Tax Regulatory Certificate/Agreement and other tax-exempt debt documents and are ultimately responsible for them. Treasury Services relies on other areas of the University to provide the required information. 





	RELATED INFORMATION: 
	RELATED INFORMATION: 
	Private Activity/Use: Private activity and private use, can be thought of as the use of any tax-exempt debt funded asset by any private entity. For example if a food restaurant leases space in the Stamford Campus, or a private company manages a UCONN Parking garage, both can be considered private activity. Also if a private entity has use of research space at the University that can be considered private use. Some uses considered to be private activity by the IRS are not so intuitive, such as the use of UCO
	Downside Risk of Failure to Comply with IRS Rules: The IRS regulations are quite complicated. Failure to follow them can have onerous consequences such as: the loss of tax-exemption on the University's debt in arrears which can engender bondholder lawsuits for damages, regulatory penalties, indenture non-compliance, credit rating downgrades, adverse impacts nationally for UCONN debt in capital markets, loss of international reputation, inability to sell new debt, adverse audit reports, increased debt servic
	Safe Harbors -The University can meet IRS requirements by meeting the safe harbors for private activity use and research use in the attached "The Safe-Harbor Management Contract Guidelines" for private activity, and the "Safe Harbor Guidelines for Research Agreements". 
	For projects that do not meet the safe harbor guidelines, there is a threshold on the amount of private activity use and/or research use that is permitted with tax-exempt bond funded assets. However, it may be that most of the University's present and planned private activity and research use already meet the guidelines. If so, this would free up the limited amount of allowable "bad" use for where it is unavoidable. 
	Contact people should be made aware that "safe-harbors" and other exceptions to the IRS requirements exist for private use and research use, and that they should not enter into any agreement that would jeopardize the tax-exemption of the UCONN 2000 Bonds. Consequently, as people enter into agreements, etc. and provide the information to fill out the questionnaires, they should be cognizant of any private use or research use that meets these safe-harbors or other exemptions to the [RS requirements. 
	Allowable Percentages: If they do not meet the safe harbor guidelines, certain small percentages of bond issues can be used for related and unrelated private activity. Because of the complicated nature of the IRS regulations any such application of percentages should be uniquely considered for each use and each bond issue by Treasury Services and tax-counsel. 
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	ATTORNEYS 
	MEMORANDUM 
	MEMORANDUM 
	TO: 
	FROM: 
	DATE: CLIENT SUBJECT: 
	DATE: CLIENT SUBJECT: 
	John D. Sullivan, Manager ofTreasury Services Frank B. Cleary July 31, 2017 University of Connecticut New Management Contract Rules-Rev. Proc. 2017-13 

	We have discussed the new management contract rules a number of the times. These are presently set forth in Rev. Proc. 2017-13, a copy of which is attached. While we have concluded that they will not have a material impact on the tax classification of the UCONN 2000 projects, they may require the updating of certain documents such as the tax questionnaire. The purpose of this letter is to summal'ize new rules to help you determine what if any changes should be made. They are intended to be more flexible and
	The new rules also specifically differentiate leases from management contracts. A lease always gives rise to a private use. If an arrangement is properly characterized as lease under federal tax Jaw, the lessee's use of the property pursuant to it is a private use. Under federal tax law, classification as lease is based upon the rights of pru.1ies not how. the parties classify the arrangement. Word _games do not affect the classification . 
	. The new rules govemall contracts entered into or after August 17, 2017. The old rules can applied be applied to contracts arising prior to such date; however if there is any substantial modification of a contract occurring 011 or after August 17, 2017, the modified contract shall be treated as if it was a new contract and would be subject to the new rules. There are a number of transition rules permitting the earlier application of the new rules. The old rules can be applied to the extension of pre-August
	Below is a brief overview of the new rules. 
	1. Fiscal Requirements. 
	(a) 
	(a) 
	(a) 
	Compensation. Compensation must be reasonable and cannot be based on the net profits of the managed propetfy. This requirement is substantially the same as the old rule except there are no special mies based on the term of the contract and type of compensation. A 'Pel'-unit fee" and "per capita fee,, are specifically defined in the new rules and are especially important for hospitals and medical facilities. The rules relating to indexing of compensation based on an objective standard such as CPI have not be

	(b) 
	(b) 
	Timing of Payments. The new rnle imposes time requirements by which compensation must be paid. Generally payments must be made within a year and payments of incentive compensation within in five years. 

	(c) 
	(c) 
	Incentive Compensation. The rules relating to petmitted incentive payments are not substantially modified. 

	(d) 
	(d) 
	Tetm. The term of the management co11tract cannot exceed 80% of the reasonable expected economic life of the managed property. This is a substantial liberalization of the prior rules. 


	2. Control Over Property. This requirement is a substantial change from the prior l'llles. 
	(a) 
	(a) 
	(a) 
	General Rule, The qualified user must maintain substantial control over the prope11y. These requirements have a number of components. It must control rates changed by the service provider for services rendered at the managed property capital expenditures on the property, its deposition, the general nature and type of its use .. The control of rates charged can be satisfied by the qualified use1· establishing in the management contract the general methodology for setting such rates-such as method of setting 

	(b) 
	(b) 
	Per Unit Fees. The new rules contain specific guidance as to per-unit fees specified in management contracts. Such fees include a stated dollar amount for each medical procedure, car parked, or item delivered. Separate billing anangements between physicians and hospitals are treated as per-unit fee an·angements. The per-unit fee must be set forth in the management contract or otherwise must be specifically dete1mined by the Qualified Use1· or by an independent party, such as determined by the administrator 
	Medicare 



	"Except as specifically provided herein, the rates charged fo1· the services provided by the [se1·vice provider] pursuant to this agreement, shall be determined by the University or shall be reasonable or customary as determined or negotiated with an independent party such as a medical 
	insurer or the administrator of Medicare program. 
	11 

	3. 
	3. 
	3. 
	Risk of Loss. Generally the qualified user must bear the l'isk of loss upon the damage or 1 the qualified user may require the service provider to maintain insurance protecting the qualified user from loss. 
	destruction of the managed property; however


	4. 
	4. 
	No Inconsistent Tax Poshion. The service provider must agree that it is not entitled to and will not take a position that is inconsistent with it being a service provider for property owned by the qualified user. The service provider must agree not to claim any depreciation or amortization deduction, investment tax credit or deduction for rent paid with respect to the managed property. This is a new requirement. Its satisfaction requires that new language (boilerplate) should be added to management contract


	"The [Service Provider] agrees it is not entitled to and will not take any tax position than its position as a pmvider of services with respect to the managed property for the benefit o{the University and it specifically agrees not to claim any depreciation or amo1tization deductions, investment tax credits or deductions of any payments as rent with respect to the managed property." 
	5. Affinity Rules. These are basically unchanged. Under them a contrnct cannot qualify for the safe harbor if the service provider has relationship with the qualified user that substantially limits its ability to exercise its rights. This rule is satisfied if the service provider does not directly or indil'ectly hold voting power of more than 20% in the qualified user and if executive officers of the service provider or qualified user do not sit on the board of the other. 
	Rev. Proc. 2017-13 (IRS RPR), 2017-6 I.R.B. 787, 2017 WL 189797 
	Internal Revenue Service {I.R.S.) 
	IRSRPR Revenue Procedure Released: January 18, 2017 Published: February 6, 2017 
	26 CFR60l,601: Rules and 1·egul11tlo11s,(Also: §§ 141,145, 1.141-J, 1.145-2) . 
	This revenue procedure provides safe harbor conditions under which a m11nagement contract does not result in private 
	business use of property financed with governmental tax-exempt bonds under sectiou 14 l(b) of the Intem11l Revenue 
	Code or cause the modified private business use test for property fin11nced with qualified 501 ( c)(J) bonds under section 
	145(a)(2)(8) to be met, 
	SECTION 1. PURPOSE 
	This revenue procedure provides safe h11rbor conditions under which a management contr11ct does not result in private business use of property financed with governmental tax-exempt bonds under§ 141 (b) of the Internal Revenue Code or cause the modified priv11tc business use test for property financed with qualified SOl{c)(3) bonds under § l 45(a)(2)(B) to be met. This revenue procedure modifies, amplifies, and supersedes Rev, Prnc. 2016-44, 2016-36 IRB 316, to address certain types of compensation, the timi
	SECTION l. BACKGROUND 
	.01 Section 103(a) provides that, except as provided in§ l03(b), gross income does not include interest on any State or local bond. Section l03(b)(I) provides thnt § 103(a) shall not apply to any prlv11te activity bond that is not a qualified bond (within the meaning of§ 141). Section 14 l(a) provides that the term "private activity bond" means any bond issued as part ofan issue (I) that meets the private business use test and private security or payment lest, or (2) that meets the private Joan financing te
	.02 Section 141(b)(I) provides generally that an issue meets the private business use test if more than 10 percent of the pr~ceeds of the issue are to be used for any private business use. Section I 4 l(b)(6) defmes "private business use" as use (directly or indirectly) in a trade or business carried on by any person other than a governmental unit. For this purpose, any activity carried on by a person other than a n11tural person must be treated as II trade or business . 
	. 03 Section l.141-3(a)(I} of the Income Tax Regulations provides, in part, that the 10 percent private business use test of§ 14 l(b)(l) is met if more than 10 percent of the proceeds of an issue is used in a trade or business of a nongovernmental person. For this pul])ose, the use of financed property is tre11ted as the direct use of proceeds. Section 
	1.14 t ~3(a)(2) provides that, in detemlining whether an issue meets the private business use test, it is necessary to look at both indirect and direct use of proceeds. Proceeds arc treated as used in the trade or business of a nongovenunental person ifa nongovernmental person, as a result ofa single transaction or a series of related transactions, uses property acquired with the proceeds of an issue . 
	. 04 Section 1.14 l-3(b)(t) provides th11t both actual and beneficial use by a nongovernmental person may be treated as private business use. In most cases, the private business use test is met only ifa nongovernmental person bas special legal entitlements to use the financed property under an arrangement with the Issuer. In general, a nongovernmental person Is treated as a private business user as a result of ownership; actual 01· beneficial use of property pursuant lo a lease, a management contract, or an
	.OS Section 1.14 l-3(b )(3) provides generally that the lease offinanced property to a nongovernmental person is private business use of that property. For this pul])ose, any arrangement that is properly characterized as a lease for federal 
	.OS Section 1.14 l-3(b )(3) provides generally that the lease offinanced property to a nongovernmental person is private business use of that property. For this pul])ose, any arrangement that is properly characterized as a lease for federal 
	income tax purposes is treated as a lease. Section l.141-3(b)(3) further provides that, in determining whether a management contract is properly characterized as a lease, it is necessary to consider ell the facts and circumstances, including the following factors: (1) the degree of control over the property that is exercised by a nongovemmental pe1·son; and (2) whether a nongovernmental person bears the risk of loss of the financed property . 

	. 06 Section l,141-3(b)(4)(i) provides generally that a management contract with respect to financed property may result in private business use of that property, based on all of the facts and circumstances. A management contract with respect to financed property generally results in private business use of that property lfthe contract provides for compensation for services rendered with compensation based, In whole or in part, on a share of net profits from the operations of the facility. Section 1.14 l-3(
	. 07 Section l.141-J(b)( 4)(ii) defines "management contract'' 11s a man11geme11t, service, orincentive payment contract between a governmental person and a service provider under which the service pi-ovider provides services involving al I, a portion, or any function, of a facility. For example, 11 contract for the provision of management services for en entire hospital, a conb·act for management services for a specific department ofa hospital, and an incentive payment contract for physician services to pa
	.08 Section l.141-3(b)(4)(ili) provides that the following arrangements generally are not treated as management contracts that give rise to private business use: (A) contracts for services that are solely incidental to the primary govemmental function or functions of a financed facllity (for example, contracts for janitorial, office equipment repair, hospital billing, or similar services); (B) the mere granting of admitting privileges by a hospital to a doctor, even If those privileges arc conditioned on th
	. 09 Section l41(c) provides, i.11 part, that the term "qualified bond" includes a qualified 50I(c)(3) bond if certain qualified 50l(c)(3) bond" means any private activity bond issued as part ofan issue if(l) all property that Is to be provided by the net proceeds ofthe issue is to be owned by a 50 I(c)(J) organization or a governmental unit, and (2) such bond would not be a private activity bond if (A) 50l(c)(3) organizations were treated as govemmental units with respect to their activities that do not co
	requirements stated therein are met. Section l45(a) provides generally that 
	0 

	. 10 Rev. Proc. 2016-44 provides safe harbor conditions under which a management contract does not result in private business use of property financed with governmental tax-exempt bonds under § 14 l(b) or cause the modified private business use test for property financed with qualified 501(c)(3) bonds under § 145(a)(2)(B) to be met. Rev. Proc. 2016-44 modified and superseded Rev. Proc. 97-13, 1997· 1 C.B. 632; Rev. Proc. 2001-39, 2001-2 C.B. 38; and section 3.02 ofNotlce 2014-67, 2014-461,R.B. 822, 
	.11 Section 5.02 of Rev. Proc. 2016-44 sets forth general financial requirements for management compensation arrangements eligible for the safe harbor. Sections 5.02(2) and 5.02(3) ofRev. Proc. 2016-44 provide that the contract must neither provide to the service provider a share of net profits nor impose on the service provider the burden of bearing any share of net losses from the operation of the managed property. Before the publication of Rev. Proc. 2016· 44, previously applicable revenue procedures exp
	44) affects the treatment of these types of compensation, To provide continuity with the previous safe harbors, this 
	44) affects the treatment of these types of compensation, To provide continuity with the previous safe harbors, this 
	revenue procedure clarifies that these types ofcompensallon and certain incentive cotnpensalion will not be treated as providing a share of net profits or requiring the service provider to bear a share of net losses . 

	• 
	• 
	• 
	12 Sections 5.02(2) and 5.02(3) of Rev. Proc. 2016-44 also provide that the timing of payment of compensalion cannot be contingent upon net profits or net losses from lhe operation of the managed propel'ty. Questions have arisen about the effecl of these restrictions on the timing of payment of compensation. This revenue procedure clarifies that compensation subject to en annual payment requirement and reasonable consequences for late payment (such as interest charges or late payment fees) will not be treal

	• 
	• 
	13 Section 5.03 ofRev, Proc.2016-44 provides that the tenn of the· contract, including all renewal options (as defined in§ l.14L-I(b)), must be no greater than the lesser of30 years or 80 percenl of the weighted average reasonably expected economic life of the managed property. For this purpose, under Rev. Proc. 2016-44, economic life is determined in the same manner as under§ 147(b), but without regard to§ 147(b)(3)(B)(fl), as of the begiMing of the term of contract. Section 147(b){3){B)(i) provides Utat g


	,14 Section 5.04 of Rev. Proc. 2016-44 provides that the qualified user must exercise a significant degree of control over Ute use of the managed property. Section 5.04 of Rev. Proc. 2016-44 further provides that this requirement is met if the contract requires the qualified user to approve, among other things, the rates charged for use of the managed property. Section 5.04 of Rev. Proc.2016-44 also provides that a qualified user may'show approval ofrales charged for use of the managed property by either ex
	SECTION J. SCOPE 
	This revenue procedure applies to a management contract (as defined in section 4.03 of this revenue procedure) involving managed property (as defined In section 4.04 of this revenue procedure) financed with the proceeds of an Issue of governmental bonds (as defmed in§ 1.141-l(b)) or qualified 501(c)(3) bonds (as defined in§ 145). 
	SECTION 4. DEFINITIONS 
	For purposes of this revenue procedure, the following definitions apply: 
	.01 Capllatlonfr!e means a fixed periodic amount for each person for whom the service provider or the qualified user assumes the responsibility to provide all needed services for a specified period so long as the quantity and type of services actually provided to such persons varies substantially. For example, a capitation fee includes a fixed dollar amount payable per month to a medical service provider for each member of a health maintenance organization plan 
	for whom Ute provider agrees to provide all needed medical services for a specified period. A fixed periodic amount may include an automatic Increase according to a specified, objective, external standard that is not linked to the output or efficiency of the managed property. For example, the Consumer Price Index and similar external indices that track increases in prices in an area or increases in revenues or costs in an Industry are objective, external standards. A capitalion fee may include a variable co
	.02 Eligible e.\"pense reimbursement arra11ge111e11t means a management contract under which the only compensation consists of reimbursements of actual and direct expenses paid by the service provider to unrelated parties and reasonable related administrative overhead expenses of the service provider, 
	.03 Management contract means a management, service, or incentive payment contract between.a qualified user and a service provider under which the service provider provides services for a managed property. A management contract does not include. a contract or portion of a contract for the provision of services before a managed property is placed In service (for example, pre-operating services for construction design or construction management) . 
	. 04 Managed property means the portion of a project (as defined in § I. 14 l-6(a)(3)) with respect to which a service provider provides services . 
	. 05 Periodic fixed fee means a stated dollar a.mount for services rendered for a specified period of time. For example, a stated dollar a1nount per month is e. periodic fixed fee. The stated dollar amount may automatically increase according to a specified, objective extemal standard that is not linked to the output or efficiency of the managed property. For example, the Consumer Price Index and similar external indices that track increases in prices in an area or increases in revenues or costs in an indus
	. 06 Per-unit fee means a fee based on a unit of service provided specified in the contract or othenvise specifically 
	detennined by an mdependent third patfy, such ns the administrator oflhe Medicare program, or the qualified um. 
	For example, a stated dollar amount for each specified medical procedure performed, car parked, or passenger mile is 
	a per-unit fee. Separate billing arrangements between physicians and hospitals arc treated as per-unit fee arrangements. 
	A fee that Is a stated dollar amount specified in tlle contract does not fail to be a per-unit fee as a result of a provision 
	under which the fee may automatically increase according to a specified, objective, external standard that is not linked 
	to the output or efficiency of lhe managed property. For example, the Consumer Price Index and similar external 
	indices that track increases in prices in an area or increases in revenues 01· costs in an industry are objective, external 
	standards . 
	. 07 Qualified user means, fol' projects (11s defined in § 1.141-6(11)(3)) financed with governmental bonds, any governmental person (as defined in § 1.141-l(b)) or, for projects financed with qualified 501(c)(3) bonds, any governmental person or any 501 (c)(3) organization with respect to its activities which do not constitute an unrelated trade or business, determined by applying § 513(a) . 
	. 08 Sel'Vice provider means any person other than a qualified user that provides services to, or for the benefit of, a qualified user under a management contract . 
	. 09 Unrelated pa,·ties means persons other than either: (1) a related party (as defined in § 1.150-l(b)) to the service provider or (2) a service pl'ovider's employee. 
	SECTION S. SAFE HARBOR CONDITIONS UNDER WHrCH MANAGEMENT CONTRACTS DO NOT RESULT IN PRIVATE BUSINESS USE 
	.0 I /11 general. If a management contract meets all of the applicable conditions of sections 5.02 through section 5.07 of this revenue procedure, or is an eligible expense reimbursement a1rangcment, the management contract does not • result in private business use under§ \41(b) or 145(a)(2)(B). Further, under section 5.08 of this revenue procedure, use functionally related and subordinate to II management contract that meets these conditions does not result in private business use. · 
	.02 Ge11era/fi11a11cial requirements, 
	(I) 
	(I) 
	(I) 
	In ge11eral. The payments to the service provider under the contract mnst be reasonable compensation for services rendered during the tenn of the contract. Compensation includes payments to reimburse actual and direct expenses paid by the service provider end related administrative overhead expenses of the service provider. 

	(2) 
	(2) 
	No net profits arrangements. The contract must not provide to lhe service provider a share ofnet profits from the operation of the managed property. Compensation to the service provider will not be treated as providing a share of net profits ifno element of the compensation takes into account, or is contingent upon, either the managed property's net profits or both the managed property's revenues and expenses (other than any reimbursements. of direct and actual expenses paid by the service provider to unrel


	(3) No bearing of11ef losses of the nra11aged property. 
	(a) 
	(a) 
	(a) 
	The contract must not, in sub stance, impose upon the service provider the burden of bearing any share of net losses RS requiring the service provider to bear II share of net losses if: 
	from the operation of the managed property. An arrangement will not be treated 


	(i) 
	(i) 
	The detennination of the amount of the se1vice provider's compensation and the amount of any expenses to be paid by the service provider (and not reimbursed), separately and collectively, do not talce into account either the managed property's net losses or both the managed property's revenues and expenses for any fiscal period; and 

	(ii) 
	(ii) 
	The timing of the payment of compensation Is not contingent upon the managed property's net losses. 

	(b) 
	(b) 
	For example, a service provider whose compensation is reduced by a stated dollar amount (or one of multiple stated dollar amounts) for failure to keep the managed property's expenses below a specified target ( or one of multiple specified targets) will not be treated as bearing a share of net losses as a result of this reduction. 


	( 4) Treatme11t of certa/11 types of compensatio11. Without regard to whether the service provider pays expenses with respect to the operation of the managed property without reimbursement by the qualified user, compensation for services will not be treated as providing a share of net profits or requiring the service provider to bear a share of net losses under sections 5.02(2) and 5.02(3) of this revenue procedure if the compensation for services is: (a) based solely on a capitation fee, a periodic fixed f
	(5) 
	(5) 
	(5) 
	Treatment oflimlng of paymenl of compensat/011. Deferral due to insufficient net cash flows from the operation of the 1nanaged property of the payment of compensation that otherwise meets the requirements of sections 5.02(2) and 5.02(3) of this revenue procedure will not cRuse the deferred compensation to be treated as contingent upon net profits or net losses under sections 5.02(2) and 5.02(3) of this revenue procedure if the contract includes requirements that: 

	(a) 
	(a) 
	The compensation is payable at least annually; 

	(b) 
	(b) 
	The qualified user is subject to reasonable consequences for late payment, such as reasonable interest charges or late payment fees; and 

	(c) 
	(c) 
	The qualified use,· will pay such deferred compensation (with Interest or late payment fees) no later than the end of five years after the original due date of the payment. 


	.03 Term of the contract and revfsfo11s. The term of the contract, including all renewal options (as defined ha § I. 14 l1 (b)), must not be greater than the lesser of 30 years or 80 percent of the weighted average reasonably expected economic life of the managed property. For this purpose, economic life is determined in the same manner as under§ 147(b) as of the beginning of the term of the contract. A contract that is materially modified with respect to any matters relevant to this section 5 is retested u
	-

	. 04 Co11trol o\ler 11.se of the managed property. The qualified user must exercise a significant degree of control over the use of the managed property. This control requirement is met if the contract requires the qualified user to Approve the annual budget of the managed property, capital expenditures with respect to the managed property, each disposition 
	. 04 Co11trol o\ler 11.se of the managed property. The qualified user must exercise a significant degree of control over the use of the managed property. This control requirement is met if the contract requires the qualified user to Approve the annual budget of the managed property, capital expenditures with respect to the managed property, each disposition 
	of property that is part of the managed property, rates cltRrged for the use of the managed property, and the general nature and type of use of the managed property (for example, the type of services). For this purpose, for example, a qualified user may show approval of capital expenditures for a managed propetty by approving an annual budget for capital expenditures described by functional purpose and specific maximum amountsj and a qualified user may show approval of dispositions of property that is part 

	. OS Risk of loss of the managed property. The qualified user must bear the risk of loss upon damage or deslmclion of the managed property (for example, due to force majeure). A qualified user does not fail to meet this risk of loss requirement as a result of insuring against risk of loss through a third party or imposing upon the service provider a penalty for failure to operate the managed property in accordance with the standards set forth in the management contl'ect, 
	.06 No i11co11sisle11t tax position. The service provider must agree that it is not entitled to and will not take any tax position that Is Inconsistent with being a servlce provider to the qualified user with respect to the managed property. For example, the service provider must agree not to claim any depreciation or amortization deduction, investment tax credit, or deduction for any payment as rent with respect to the managed property . 
	. 07 No circumstances s11bsta11tlally limiting exercise of rig/us. 
	(1) 
	(1) 
	(1) 
	/11 general. The service provider must not have any role or relationship with the qualified user that, in effect, substantially limits the qualified user's ability to exercise its rights under the contract, based on all the facts and circumstances. 

	(2) 
	(2) 
	Safe harbor. A service provider will not be treated as having a role or relationship pl'ohibited under section 5.07(1) of this revenue procedure if: 

	(a) 
	(a) 
	No more than 20 percent of the voting power of the goveming body of the qualified useds vested in the directors, officers, shareholders, partners, members, and employees of the service provider, in the aggregate; 

	(b) 
	(b) 
	The governing body of the qualified user does not include the chief executive officer of the service provider or the chairperson (or equivalent executive) of the service provider's governing body; and 

	(c) 
	(c) 
	The chief executive officer of the service provider is not the chief executive officer of the quHlificd user or any of the qualified user's related parties (es de fined in§ 1.150-l(b)). 

	(3) 
	(3) 
	For purposes of section S.07(2) of this revenue procedure, the phrase ""service provider" includes the service provider's related parties (Hs defined in § 1. l 50• I (b )) and the phrase "chief executive officer" includes a person with equivalent management responsibilities . 


	. 08 Functlo11ally related and s11bordi11ale use. A service provider's use of a project (as defined in § I. l4l-6(a)(3)) th11t is functionally related and subordin11te to perfonuance of its services under a management contract for managed property tl11tt meets the conditions of this section S does not result in private business use of that project. For example, use of storage areas to store equipment used to perform activities required under a management contract that meets the requirements of this section 
	SECTION 6, EFFECT ON OTHER DOCUMENTS 
	Rev. Proc. 2016-44 is modified, amplified, and superseded. 
	SECTION 7. DATE OF APPLICABILITY 
	This revenue procedure applies to aoy management contract that is entered into on or after January 17, 2017, and an issuer may apply this revenue procedure to any management contract that was entered into before January 17, 2017. In addition, an issuer may apply the safe harbors In Rev. Proc. 97-13, as modified by Rev. Proc. 2001-39 and amplified by Notice 2014-67, to a management contract that is entered into before August 18, 2017 and that Is not materially' modified or extended on or after August 18, 201
	SECTION 8, DRAFTING INFORMATION 
	The principal authors of this revenue procedure are Johanna Som de Ccrffand David White oflbe Office of Associate Chief Counsel (Financial Institutions & Products). For further infonnation regarding this revenue procedure, contact David White on (202) 317-6980 (not a toll-free number). 
	ACTIV E/68543. l/FBC/68 I 6707v2 
	Safe-Harbor Management Contract Guidelines 
	General Rule. 
	General Rule. 
	A contract for the management, services rendered at or incentive payment in respect of, a bond­financed facility that meets the safe-harbor guidelines swnmarized below would be permitted. Conversely, a contract that does not meet s uch guidelines w outd generally n ot be p ermittcd. All contracts must be reviewed on a case-by-case basis. 

	Permitted Compensation Arrangements. 
	Permitted Compensation Arrangements. 
	1be compensation paid to the service provider must be reasonable and no compensation may be based, in whole or in part, on a share of net profits from the operation of the facility. Reimbursement of the service provider for actual and direct expenses paid by the service provider to unrelated persons is not by itself treated as compensation. Compensation based on (a)(i) a percentage of gross revenues or adjusted gross revenues of a facility or (ii) a percentage of expenses from a filcility, but not both, (b)
	If the compensation agreements of a management contract arc materially revised, the requirements for compensation a rrangcments arc retested as oft he date of the material. revision and the management contract is treated as one that was newly entered into as of the date of the material revision. 
	J 

	The types of.compensation arrangements pennitted to be entered into are as follows: 
	(a) 95% periodic fixed fee arrangements, wherein at least 95% of the compensation for services for each annual period during the tcnn of the contract is based on a periodic fixed fee which is a stated dollar amount for services rendered for a specified period of time. The stated dollar amount may automatically increase according to a specified objective ex1m1al standard that is not linked to the output or efficiency of a facility, e.g., the Consumer Price Jndcx and similar cxtema1 i ndiccs that track i ncre
	years. 
	(b) 80% periodic fixed fee arrangements, wherein at least 80% of the compensation for services for each annual period during the term of the contract is based on a periodic fixed f cc. The term of the conlract, including all renewal options, must not exceed the lesser of 80% of the reasonably expected useful.life of the fuwiccd property and 10 years. A one-time incentive award during the term of the contract similar to the award described above is permitted under this option 
	(b) 80% periodic fixed fee arrangements, wherein at least 80% of the compensation for services for each annual period during the term of the contract is based on a periodic fixed f cc. The term of the conlract, including all renewal options, must not exceed the lesser of 80% of the reasonably expected useful.life of the fuwiccd property and 10 years. A one-time incentive award during the term of the contract similar to the award described above is permitted under this option 
	as well. 
	) 


	,I ' 
	I 
	J 
	' 
	(c) 50% periodic fixed fee arrangements, wherein either at least SO% of the 
	compensation for s erviccs fore ach annual period d wing the term oft he contract is based on a periodic fixed fee or all of the compensation for services is based on a capitation fee or combination of a periodic fixed fee and a capitation fee. A capitation fee is a fixed periodic amount for each person for whom the service provider or the State and local governmental unit assumes the responsibility to provide all needed services for a specified period so long as the quantity and type of services actually p
	;· 

	( d) Per-unit fee arrangements, wherein all of the compensation for services is based on a per-unit fee or a combination of a per-unit fee and a periodic fee. A per-llllit fee is defined to mean a f ce based on a unit of service provided specified in the contract or othCIWise specifically determined by an independent third party, such as the administrator of the Medicare program or the State and local govcmmcntal unit; e.g., a stated dollar amo\Dlt for each specified medical procedure pcrfonned, car parked 
	_) at the end of the second year of the contract term. 
	(e) Percentage of revenue or expense fee arrangements, wherein all of the compensation for services is based on a percentage of fees charged or a combination of a pcr-llllit fee and a percentage of revenue or e:xpensc fee. During the start up period, however, compensation may be based on a percentage of either gross revenues, adjusted gross revenues or expenses of a facility. The tenn of the contract, including renewal options, must not exceed two years. The contract must be tenninable by the State and loca
	Renewal Option. 
	A renewal option, for purposes of the foregoing, is defined to mean a provision under which the service provider has a I egally enforceable right to renew the contract. T hus, fore xample, a provision under which a contract is automatically renewed for one year periods absent cancellation by either party is not a renewal option, even if it is expected to be renewed. 
	Cancellation Penalty. 
	_) 
	A cancellation penalty is defined to include a limitation on the State and local governmental unit's ability to compete with the service provider, a rcquircmentthat the State and I ocal 
	A cancellation penalty is defined to include a limitation on the State and local governmental unit's ability to compete with the service provider, a rcquircmentthat the State and I ocal 
	governmental unit purchase: equipment, goods or services from the service provider, and a requirement that 



	i,_) 
	i,_) 
	the State and local governmental unit pay liquidated damages for cancellation of the contract; compare a requirement effective on cancellation that the qualified user reimburse the service provider for ordinary and necessary expenses or a restriction against the State and local governmental unit hiring key personnel of the service provider is generally not a contract tennination penalty. Another contract between the service provider and the State and local governmental unit, such as a loan or guarantee by t
	No Relationship wlth State and Local Governmental Unit 
	The service provider must not have any role or relationship with the State and local governmental unit, that, in effect, substantially limits the qualified user's ability to exercise its rights, including cancellation rights, under the contract, based on all the &cts and circwnstanccs. 11tls requirement, amongst others, is satisfied if (a) not more than 20% of the voting power of the State and local governmental unit in the aggregate is vested in the service provider and its directors, officers, shareholder
	(b) overlapping board members do not include the chief executive officers of the service provider or its governing body or the State and local governmental unitorits governing body; and (c) State and local governmental unit and the service provider ta1dcr the contract are not related persons. A related person means, generally, a member of a controlled. group, or any person having a 50% ownership or voting interest in the subject entity . 
	. ) 
	) 
	Safe-harbor Guidelines for Research Agreements 
	Revewe Procedure 97-14: 
	Consequence of Failure to Comply with Guidelines: 
	Certam:Cavcats: 
	Figure
	Definition of Sponsor and Qualified User: 
	Definition of Sponsor and Qualified User: 
	Revenue Pr~urc 97-14 provides the safe-harbor guidelines for research agreements involving the use of facilities financed with proceeds of tax-. exempt bonds. 

	Figure
	If the guidelines arc met, a research agreement is considered not to create any impermisstl>le private activity. Conversely, if the guidelines are not met, impermisst1>le p~ activity may be considered to be created. I( the researdl agreemcotcauscs the applicable private activity limits to be exceeded and no remt:djaJ ll('Jion is taken to cure the violation. intmests ·on the bonds may become subject to fcdc:ral income tuation retroactive to the dat.c of issue of the bonds. 
	All facts and ~•'!'5'8'JCCS must be:amlJud in dctrmJining wbe:tbcr private activity is crcaccd by any research agrccmeut. Private activity will result from research agrcenw,ts with respect to bond fin8110Nl·propc:rty if the DODgovcmmerital sponsor is treated as the lessee or owner of such property for federal income tax pmposes. 
	The ICSeaICh agreemcot must be for "basic rcsearcll. • Buie~ means any origioal investigation for the advancemru of scientific kDowledge DOt having a specific commcrcial objective. For example, product testing supporting the trade or business of a specific nougovc:mmCDfJ!] person is mt treated as basic research. · . 
	A sponsor means any person, other than a qualified user, ~ supports or sponsors rcscarch under a coottact. A qn•Jificd user means any state or · local govemmentaJ unit or a section S01(c)(3) organization if the finauced property is not used in an umelatcd trade or busuas of sudl section . 501(c)(3) O{ganfntinn. The fedt:raI govemmeot, mcJnding my federal agcmy or bistlumcDtlHf;y, is DOt a qualified user. 
	CorporauSponsored Ra'mrch. Under this an:angcmcot., the resemch agreement must provide that any llccose or other use of the IC8llltmg technology by the spoosor of 1be rescm:h be on the same tcrma and for the same price u _ UCoon or the State would enter-into with any umel.ated, oon-spoilsoring party. The sponsor must pay a compcdtive price (Le., fair rnarket price) for its use. 'lbe price paid for that use must be detemuncd at the drne the license or other n:sulting technology is available for use. A1tbougb
	314230.1 020915 Ml!M 
	2. 
	' ) 
	C/Joperative Joint-Industry-Governmental Research. Under this arrangement, the agrccmcnt must provide that: {a) multiple, unrelated industry sponsors agree to fund govemmcntally performed basic research; 
	(b) 
	(b) 
	(b) 
	UConn or the State dctcnDines the research to be performed and the manner in which it is to be performed (e.g., selection of the pcrsoDDCl to perform the research); 

	(c) 
	(c) 
	title to any J>lleDt or other product incidemally resulting from the basic researclrlics exclusively with UConn or the State; and 

	(d) 
	(d) 
	the multiple, UD1'Clated industry sponsors arc entitled to no more than a non-exclusive, royalty-free license to use the product of any such rcseareh. 


	Spcclal Rule for Applicable ~ government contracting principles may ICqOire with Federally-Sponsored respect to a research agrecmeot with the federal govermncnt that: Research: (a) · . -fcdcrai agencies receive a non-a.elusive, royalty-free license in • 
	certain intellectual prop:rty developed or discovered in the course of performing rescarclJ. (e.g., technical data, software and patents) OD bebalf of any fede:ral agcocy; 
	(b) UCoun or the State retains publication rights in any such · property and the right to use such property in any fumrc work 
	) pcrforme<t for other clients without requiring ~ approval of the . fccie.ral goveumeut; BIid · 
	(c) UCom or the State may register copyrights and tradernarb and apply for puems with respect to such p,:operty, without federal govcmmcm consent. 
	Such agrmncnt is treated as meeting the safe.harbor gitideUnes of hv. Proc. 97-14 if: . 
	. (a) the agreement is for bisic RICIICb; 
	(b) _ the rescudJ. UDdcr .the agr,'ffl"CIJf enters the public domain: 
	(c) 
	(c) 
	(c) 
	.the use of the ptopcay by any tidcnl agency is on the same terms and for the same pdcc (dcterrninrA at 1he time property is available for use) as UCoon or the State would enter imo with any non-sponsoring party (I.e., if a non-exclusive, royalty-free license is.granted to federal agencies, the same IDDSt be granted any unrelated, non-sponsoring party); and 
	umelat.ed, 


	(d) 
	(d) 
	DCitber any federal agcucy DQI any other client is granted ownership of such property. 


	) 
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	Treas Reg 1. 141-3 Private Use -Short Term Use Exceptions. 
	(d) 
	(d) 
	(d) 
	Other exceptions 

	(3) 
	(3) 
	Exceptions for arrangements other than arrangements resulting fn ownership of financed property by a nongovernmental person-(!) Arrangements not avallable for use on the same basis by natural persons not engaged In a trade or business. Use by a nongovernmental person pursuant to an arrangement, other than an arrangement result!ng In ownership of financed property by a nongovernmental person, is not private business use lf-

	(A) 
	(A) 
	The term of the use under the arrangement, includlng all renewal options, Is not longer than 100 days; 

	(B) 
	(B) 
	The arrangement would be treated as general public use, except that it is not available for use on the same basis by natural persons not engaged in a trade or business because generally applicable and uniformly applied rates are not reasonably available to natural persons not engaged in a trade or business; and 

	(C) 
	(C) 
	The property Is not financed for a principal purpose of providing that property for use by that nongovernmental person. 

	(II) 
	(II) 
	Negotiated arm's-length arrangements. Use by a nongovernmental person pursuant to an arrangement, other than an arrangement resulting In ownership of financed property by a nongovernmental person, Is not private business use if
	-


	(A) 
	(A) 
	The term of the use under the arrangement, Including all renewal options, Is not longer than 50 days; 

	(B) 
	(B) 
	The arrangement is a negotiated arm's-length arrangement, and compensation under the arrangement Is at falr market value; and 

	(C) 
	(C) 
	The property Is not financed for a principal purpose of providing that property for use by that nongovernmental person. 

	(4) 
	(4) 
	Temporary use by developers. Use during an Initial development period by a developer of an Improvement that carries out an essentfal governmental function Is not private business use If the issuer and the developer reasonably expect on the Issue date to proceed with all reasonable speed to develop the Improvement and property benefited by that Improvement and to transfer the Improvement to a governmental person, and If the improvement is In fact transferred to a governmental person promptly after the proper

	(II) 
	(II) 
	Illustrations. Incidental uses may Include pay telephones, vending machines, advertising displays, and us~ for television cameras, but incidental uses may not Include output purchases. 

	(f) 
	(f) 
	Examples. The following examples Illustrate the application of paragraphs (a) through (e) of this section. In each example, assume that the arrangements described are the only arrangements with nongovernmental persons for use of the financed property ....... 


	Example 16. Arrangements not available for use by natural persons not engaged In a trade or business-federal use of prisons. Authority E uses all of the proceeds of Its bonds to construct a prison. E contracts with federal agency F to house federat prisoners on a space-available, first­come, first-served basis, pursuant to which F wllJ be charged approximately the same amount for each prisoner as other persons that enter Into simllar transfer agreements. It Is reasonably expected that other persons will ent
	The use of the auditorium will be open to anyone who wishes to use It for a short period of lime on a rate-scale basis. Z reasonably expects that the auditorium will be used by schools, church groups, sororities, and numerous commercial organizations. Corporation H, a nongovernmental person, enters Into an arm's-length arrangement with Z to use the auditorium for 1 week for each year for a 10-year period (a total of 70 days), pursuant to which H will be charged a specific price reflecting fair market value.
	(ii) The facts are the same as in Example 16(1), except that H will enter lnto an arm's-length arrangement with Z to use the auditorium for 1 week for each year for a 4-year period (a total of 28 days), pursuant to which H will be charged a specific price reflecting fair market value. H is not treated as a private business user of the auditorium because Its contract satisfies the exception of paragraph (d)(3)(li) of this section for negotiated arm's-length arrangements. 
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